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LIQUIDATION) (“SHL”) AND

(14) AWAL FINANCE COMPANY LIMITED (IN OFFICIAL
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Mr. Thomas Lowe QC and Mr. Jack Watson instructed by Mr. William
Peake, Mr. Marc Kish, Ms. Gréinne King, and Mr. James Elliott of Harney
Westwood & Riegels for the 34th Defendant ("SIFCO 5").



JUDGMENT

The trial of these claims brought by AHAB and counterclaims brought by SICL and SHL
took place over 129 days in court over the course of a year, ending on 27 July 2017 when
judgment was reserved.

This is the judgment on both the claims and counterclaims. For the reasons which follow,
the claims and counterclaims are dismissed.

By its re-re-re-amended statement of claim (“RASOC”), AHAB pleaded a number of
distinct heads of claim against the 2nd Defendant Mr. Maan Al Sanea ("Al Sanea") and
the corporate Defendants which are in liquidation and are among 42 companies
established by Al Sanea in this jurisdiction. The corporate Defendants will also be
referred to by acronyms according to their groupings (the “AwalCos”, the “GTDs” and
“SIFCO 57) as they have been referred to at trial and to reflect the fact that they are under
the control of different liquidators. They will however generally be referred to
collectively as “the Defendants”.!

In essence, AHAB’s claims are for fraudulent breaches of fiduciary duties allegedly
committed by Al Sanea and restitution, damages and compensation from the Defendants;
on the basis of their conspiracy with Al Sanea, their knowing assistance in his alleged
fraud upon AHAB and ultimately, their knowing receipt of the massive proceeds of that

fraud. AHAB also brings proprietary claims against the Defendants on the basis that their

The Second Defendant, Al Sanea did not file a notice of intention to defend and on the 7th day of November 2011,
judgment in default of Defence was entered against him in favour of AHAB for damages for conspiracy and breach of
fiduciary duty {B/29/1-2}. On the 12th day of June 2012, an interim payment on account of damages was awarded on
the basis of the default judgment against him in favour of AHAB {B/33/1-2}. The outcome of the trial does not affect
the default judgment or the award of damages against him.



assets represent AHAB’s property — the proceeds of the fraud — which AHAB could trace
into their bank accounts or other assets.

AHAB’s claims are massive in amount: initially for US$9.2bn, subsequently by
amendment reduced to US$6bn. This massive sum is claimed as representing the
proceeds of the alleged fraud as at the end of May 2009 when it was said to have been
discovered, plus interest accruing since then.

The counterclaims of SICL and SHL are equally massive. They were filed by the
liquidators of the GTDs ("GTJOLs"), instigated in large part by promissory notes
presented to them by Al Sanea as representing security for debts owed to SICL and SHL
by AHAB and signed and delivered to him by Suleiman Algosaibi ("Suleiman"), acting
as chairman and on behalf of AHAB. They also contained other claims amounting to
more than US$1bn which were based primarily upon liabilities recorded in the accounts
of SICL and SHL as due from AHAB. The SICL and SHL promissory notes purported
together to secure the repayment of US$6.7bn. Ultimately, the counterclaims were
however, reduced to a total of US$5.9bn when reliance upon the SICL promissory notes
was disavowed.

AHAB?’s allegations of fraud against Al Sanea relate to his management of AHAB’s
Money Exchange branch ("Money Exchange").

Having become a member of the Algosaibi family by marriage to Sana'a Algosaibi
("Sana'a"), the daughter of Abdulaziz Algosaibi ("Abdulaziz"), Al Sanea came to enjoy a
very close relationship with Abdulaziz, described like that of a favoured son.

As will be examined in some detail in this judgment, that relationship came to instill a

level of mutual trust such that Al Sanea was appointed Managing Director of the Money
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11.

Exchange when it was re-launched in July 1981, with more ambitious objectives than had
defined its earlier existence as a mere bureau de change. While the reasons for the re-
launch of the Money Exchange and the reasons for Al Sanea’s involvement were matters
of debate at the trial, it is common ground that the Money Exchange expanded rapidly as
a financial institution under Al Sanea’s management, as it pursued its campaign of
borrowing from the banks. While it was also a matter of deep contention, what became of
the massive sums obtained from the banks, it became incontrovertible that very large
amounts were used for the acquisition of investments in AHAB’s name and very large
amounts were applied to the funding of Al Sanea’s interests. Indeed, it is also common
ground that the massive inflow of borrowed funds allowed Al Sanea to borrow from the
Money Exchange to fund his own enterprises. This allowed Al Sanea in a startlingly
short period of time to become noticed as one of the richest men in the Middle East,
standing in his own right nearly if not on equal financial footing with the AHAB Partners
themselves.

The campaign of borrowing was also aggressively pursued through other Financial
Businesses established in Bahrain in AHAB’s name. It was however, a matter of deep
contention whether this was known to AHAB and whether the Partners were aware of the
use to which this “offshore” borrowing was being put by Al Sanea.

Following Abdulaziz’s incapacitation, on 30 September 2000, it is alleged by AHAB that
Suleiman imposed restrictions upon the level of borrowing and that by his “New for Old”
policy, Al Sanea was instructed to incur no further indebtedness through the Money
Exchange. However, between the time of the imposition of Suleiman’s putative “New for

Ol1d” policy and the collapse of the Money Exchange and other Financial Businesses in
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May 2009, the staggeringly large amount of US$330bn in further borrowing from more
than 100 of the world’s leading banks had been obtained.

When the collapse occurred in May 2009, some US$9.2bn was outstanding to the banks
and this became the sum of AHAB’s initial claim.

At the heart of AHAB’s claims lay the allegations that Al Sanea fraudulently without
their knowledge and authority evaded Suleiman’s “New for Old” policy and that he did
so by the implementation of a program of forgery “on an industrial scale”.

The essence of the Defendants’ defences is that this is not true, that Suleiman had
imposed no such curtailment upon Al Sanea’s borrowing. Instead that AHAB, having
become trapped in its own vortex of debt from which it could not escape without
revealing its fraud upon the banks, was bound to allow Al Sanea to continue to borrow
for his own purposes as well as to keep AHAB itself from collapse. Thus, the crucial and
pivotal issue in the case became whether the AHAB Partners knew about and authorised
Al Sanea’s activities at the Money Exchange and other Financial Businesses. This crucial
and pivotal issue is that which is first examined in this judgment. Other important issues,

including the allegations of forgery against Al Sanea will also be examined in turn.

Introduction of the dramatis personae, historical and factual background to the action?

15.

AHAB has its origins in a business begun by Hamad Algosaibi (“Hamad”) in the 1940s.

That business was based and, although exponentially expanded, still is based in the

Purely for the sake of convenience and without intending disrespect, references to individuals will often be made
throughout this judgment by first names. Much of this introduction is taken from 'The Detailed Narrative' prepared by
the GTDs which gives a chronological description of runs of events based upon the evidence and which I accept and
regard as a helpful and accurate summary of the evidence of events leading down to the commencement of these
proceedings: {E2/1/1- 406}.
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Eastern Province of Saudi Arabia (the “Eastern Province”), with its headquarters in Al
Khobar.

The Eastern Province is the largest province of Saudi Arabia. It is located in the east of
the country on the Arabian Gulf coast, and it has land borders with Kuwait, Qatar, the
United Arab Emirates, Oman and Yemen. In addition, it is linked to neighbouring
Bahrain through the King Fahd Causeway. The four principal cities of the Eastern
Province are Al Khobar, Dammam, Jubail and Dhahran. Dhahran is the base for the
Saudi state-owned oil producing company, ARAMCO.

Hamad died in 1969. He was succeeded by his three sons, namely, Ahmad, Abdulaziz
and Suleiman. Following their father’s death, the AHAB business was incorporated as a
general partnership (sharikat al-tadamun) in 1969, by Ahmad, Abdulaziz and Suleiman.
Ahmad was Chairman of AHAB from 1970 to his death in 1990. Abdulaziz succeeded
Ahmad as Chairman from 25 September 1990 until his death on 12 May 2003. Suleiman
succeeded Abdulaziz as Chairman from 24 May 2003 until his death on 22 February
2009. Yousef Algosaibi ("Yousef"'), Ahmad’s eldest son, became Chairman of AHAB on
26 February 2009. Yousef remains AHAB’s Chairman. Saud Algosaibi ("Saud")
succeeded his father Abdulaziz to partnership in AHAB in May 2003 although, as the
evidence shows, Saud was actively involved in the affairs of AHAB and the Money
Exchange from the time of Abdulaziz’s incapacitation on 30 September 2000. Dawood
Algosaibi ("Dawood") succeeded his father Suleiman to partnership in AHAB upon

Suleiman’s passing on 22 February 2009.



19.

It is understood and generally accepted that, as Yousef confirmed in testimony, the three
brothers, Ahmad, Abdulaziz and Suleiman were very close. As Yousef also accepted in

cross-examination, the three brothers made their business decisions jointly:3

"O.  Your uncles and your father made business decisions jointly? You
have told me that it was they jointly who set up stevedoring and
canning in the 1970s and so on: correct?

A. Yes.”

BEGINNINGS

20.

The early commercial activities of the Algosaibis included money exchange for
ARAMCO’s local payroll and other trading activities closely related to ARAMCO.
These other trading activities included the establishment of the first bonded warehouse
dedicated to ARAMCO. The AHAB “Golden Jubilee Brochure” produced in around
1990 (referred to by AHAB in re-examination of Saud) records as follows in this regard:

"The early beginnings of Ahmad Hamad Algosaibi & Bros was in 1940
under the name of Hamad Ahmad Algosaibi and Sons. Intrigued by the
enterprising spirit of their late father, the three co-owners, Ahmad,
Abdulaziz and Suleiman expanded the trading and money exchange
business.

Now, Ahmad Hamad Algosaibi & Bros. is known to have established the
first bonded warehouse dedicated solely to ARAMCO (now Saudi
ARAMCO) business in the Kingdom. The Company also supplied
ARAMCO's first spot purchase order for steel pipes (a ship-load carried
on the M. V. "SALINA"), the first tugboat purchased locally (from Hellenic
Shipyard, Greece) and the first order tires. Furthermore, it established the
first "Public Pipe Terminal" exclusively for ARAMCO oil-well casing and
tubing business.

Success over the years in domestic and international trade provided the
start-up capital for other enterprises. Ahmad Hamad Algosaibi & Bros'
name is now associated with numerous entrepreneurial activities in the

{Day30/28:24}.



various sectors of the economy such as banking, manufacturing, services,
trading, agriculture etc. ..."

21. Other trading activities established by AHAB in the period prior to 1980 included: (i)
NBC, an AHAB Group division that was established in 1956 to manufacture, package
and distribute Pepsi products in the Eastern Province; (ii) Continental Can of Saudi
Arabia Limited, a joint venture formed to produce and sell aluminium cans to soft drink
manufacturers, both in Saudi Arabia and abroad; (iii) the Algosaibi Hotel, a five-star
hotel built on the coast of Al Khobar which opened in 1973; and (iv) a shipping division
established in the 1940s based in Dammam.*

22. The AHAB H.O. is located on the third floor (the "Third Floor") of a dedicated four-
storey AHAB building in Al Khobar. The AHAB businesses were supervised and
administered from the Third Floor, where the AHAB Partners had offices.

23. Meetings between AHAB Partners that took place on the Third Floor were often
informal, held over a cup of coffee® during what has been described as the "night shifi".
The "night shift" was explained by Yousef as follows:®

"CHIEF JUSTICE:

0. Could Mr. Algosaibi explain for me in his words what he means by
"the night shift"?

A. (In English) Night shift is that when we -- we work two shifts, in
the morning and in the afternoon. I would stay there, sometimes |

stay until 9 o'clock in the evening.

CHIEF JUSTICE:
0. So the night shift is when you work until 9 o'clock?

4 A description of AHAB's non-financial services related businesses is set out in the GTDs' Written Opening Submissions at

paragraphs 46 to 56, {U/3/17} to {U/3/19}.
5 Yousef xx: {Day30/19:18}.
6 Yousef xx: {Day29/54:17}.



A.

(In English) Sometimes, yes.

MR. LOWE:

0. You were all on the third floor of the office in Al Khobar, weren't
you?

A. (In English) Yes.

0. Your rooms were all fairly close together?

A. (In English) Yes.

0. So if you want to speak to each other, you just walk into the other
person's room?

A. (In English) Yes.

0. And you can have conversations quite easily?

A. (In English) Yes.

0. Because they are your family, you don't make formal appointments
to do that?

A. (In English) No."

A Change of Direction

24.

25.

In the period from the 1980s onwards, AHAB (at the direction of Ahmad, Abdulaziz and
Suleiman) made a concerted strategic expansion into financial services and other related
businesses. This was at the same time as AHAB's traditional businesses were in

"stagnation".

AHAB’s net asset value at the time was reported at some SAR 900m (US$240 m).®

While this asset value represented a very substantial enterprise at the time, the book value

8

See in this regard, the letter dated 20 December 1990 from Abdulaziz in Arabic to the "members of the board of directors
of [AHAB]", referred to in further detail below, and which refers to "the stagnation of companies' operations in Al-

Dammam and other places” and "the period of stagnation beginning in early 1985". See also {G1359} {G1361}
{F3/3} — Audit Report as at June 1982.
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of AHAB itself soon paled in comparison to the book value of the AHAB financial
businesses as audited by El Ayouty.’

As explained by Yousef in cross-examination, "the brothers [i.e. Ahmad, Abdulaziz and
Suleiman] together had a strategy which involved acquiring interests in financial

institutions, banks, in Saudi Arabia mainly":'°

"Q.  You told us this earlier today, that the brothers together had a
strategy which involved acquiring interests in financial
institutions, banks, in Saudi Arabia mainly.

A. Yes, that's correct.”

This was to be a new kind of business for AHAB.!! The Money Exchange was
established in order to pursue that strategy.'?

Other aspects of the expansion included the establishment in 1979 of Ifabanque by
AHAB and its Partners in conjunction with, amongst others, Robert Fleming & Co.
Limited and Worms & Cie. Each of Yousef, Abdulaziz, Al Sanea and the Money
Exchange were shareholders of Ifabanque.!> Abdulaziz acted as a director and Vice
Chairman (or Vice President) of Ifabanque. Yousef acted as a director of Ifabanque.

Suleiman and Dawood acted as Censors of Ifabanque. Al Sanea also acted as a director of

Ifabanque.

See further below on El Ayouty.

Yousef xx: {Day30/97:20}.

Yousef xx: {Day31/20:20}.

Yousef xx: {Day31/97:17} and {Day31/37:24}-{Day31/38:2}.

As at 25 March 1987 {G/1114.1}.

10
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34.

The Money Exchange was established by a resolution of the Board of Directors of AHAB
dated 27 July 1981 (the "27 July 1981 Resolution"), as an unincorporated division of
AHAB. Paragraph 1 of the 27 July 1981 Resolution provided as follows:'*
"1. To approve the establishment of a new activity for Ahmad Hamad

Algosaibi and Brothers under the name of 'Ahmad Hamad

Algosaibi and Brothers — Exchange and Commission Branch'[i.e.

the Money Exchange]. ..."
A manuscript annotation on the 27 July 1981 Resolution (a copy of which is contained
within the N Files)!> reads as follows: "Signed by all the partners and the original is with
Omar Saad Hamda".
By paragraph 7 of the 27 July 1981 Resolution, Al Sanea was appointed as the Managing
Director of the Money Exchange.
Al Sanea and Sana'a were married in 1980. Ahmad and Suleiman were Abdulaziz’s
brothers and thus were Sana’a's uncles. Sana'a is also a Partner of AHAB.
There had been marriages between Al Sanea's' family and the Algosaibis previously. Al
Sanea's cousin on his mother's side (whose family name was Daughaiter) was married to
Hamad. Abdulaziz's sister was married to another cousin of Al Sanea on his mother's
side.!6

As mentioned before, the relationship between Abdulaziz and Al Sanea was close. In the

words of Mr. Fakhri, Al Sanea was "like a son [to Abdulaziz] because he's the husband

{N/1001/1} (Arabic), {N/1002/1} (translation).
{N/1001/1} (Arabic), {N/1002/1} (translation).
Yousef xx: {Day31/14:10 - 25}.

11



of his daughter"."” It was no doubt, in part, for that reason that Al Sanea became a Partner
of the Money Exchange and was appointed its Managing Director.

At the time the Money Exchange was established in 1981, Al Sanea was about 25,8
Yousef was about 35,' Suleiman was about 54,2° Abdulaziz was about 60,2' and Ahmad

was about 80.22 Al Sanea was, therefore, very much the younger and less experienced of

36.

these individuals (amongst a family and a tradition where great respect is paid to

elders).??

The 27 July 1981 Resolution further provided as follows:

7!3‘

As our son Yousef Ahmad Algosaibi showed interest in performing
his duties towards the Ahmad Hamad Algosaibi and Brothers
Company as a member of the Board as well as his wish to be a
partner in the share capital of the Exchange and Commission
Branch;

This Branch (Activity) shall have a Board of Directors formed of
the partners, and the Board of Directors of Ahmad Hamad
Algosaibi and Brothers may add to the Board of Directors of the
Branch any individuals they deem fit to enhance the development
and regularization of work.

To approve the appointment of [Al Sanea] as the Managing
Director of the Branch and the Board authorizes Sheikh Abdulaziz
Hamad Algosaibi - Managing Director of the Ahmad Hamad
Algosaibi and Brothers to assign the powers and responsibilities
of Mr. Al Sanea.

The Board decided that the General Financial Manager and the
Chief Accountant of the Head Olffice of Ahmad Hamad Algosaibi
and Brothers shall be in charge of following up and monitoring
the Branch's activities and that a detailed financial statement

Fakhri xx: {Day87/124:1}.

Yousef xx: {Day29/38:10 - 11}.

Yousef xx: {Day29/37:17 - 19}.

Yousef xx: {Day29/37:20 - 22}.

Yousef xx: {Day29/37:23 - 25}.

Yousef xx: {Day29/38:1-3}.

Yousef xx: {Day34/82:4}. "Well, I always -- we always had -- have respect for the elders."

12



should be prepared every three months and all the divisions of the
Branch must extend all possible support to these officials to enable
them to perform their tasks.

The Board agreed that M/S El Ayouti and Co. will be the external
auditors for the Branch and the Board has authorized Sheikh
Abdulaziz Algosaibi to look into the issue of appointing a second
external auditor alongside El Ayouti if that is necessary to
enhance the progress and organization of work."

37.  As to the appointment of El Ayouty as auditor of the Money Exchange by resolution 9 of

the 27 July 1981 Resolution, El Ayouty had previously been appointed as auditors of the

financial statements of AHAB H.0.>* As was explained by Yousef in cross-

examination:2

"O.  Just as El Ayouty had been appointed as auditors of all the other
AHAB businesses, here they are being appointed the auditors of
the Money Exchange; correct?

A. Correct

0. You knew that that was the case because you signed these minutes.

A. Probably, yes.

0. You would have known, wouldn't you, that if you wanted financial
information, the source of that information would be the EI Ayouty
accounts -- the source?

A. That's true.

0. All you had to do was to get Abdulaziz, Saud, Dr Sami or
somebody to explain them to you?

A. (Witness nods)

CHIEF JUSTICE:

0. He nodded. Was that yes?

See paragraphs 96 to 107 of the GTDs' Written Opening Submissions for a description of the financial statements of

AHAB audited by Ayouty, {U/3/29} to {U/3/31}.
2 Yousef xx: {Day31/57:3}.

13
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39.

Yes. ...

So this 10 per cent interest in the Money Exchange which was
going to buy banking shares was for you an important asset,

correct?
A. Well, yes.
0. In 19817
A. Yes.

0. If you had wanted to know how that asset was doing, all you had
to do was get somebody to explain the El Ayouty statements to

you?

A. Yes.

0. And you knew that?

Yes.”

Interview Note") records that:?¢

"MF/RH indicated that El Ayouti had been auditors for the Algosaibis
since the 1960s, having first been retained by Sheikh Hamad Algosaibi,
and have audited AHAB ever since. They stated that there was a formal
engagement agreement with Sheikh Abdulaziz Algosaibi and that after
his death the AHAB Board would issue resolutions from time to time that
referenced this agreement."

This interview note is discussed in further detail in Section 2 of this judgment.

26

The note of the interview conducted by, amongst others, Mr. Charlton of Abdul Moniem
Farag and Rajab Hassan ("Hassan") of El Ayouty on 25 March 2010 (disclosed during

the course of the cross-examination of Mr. Charlton) (the "March 2010 El Ayouty

14



40. Omar Saad described the long-standing and close relationship between ElI Ayouty and

AHAB in cross-examination as follows:?

HQ'

A.

.

~

= 10

=~

=~

.

7

How long have you known the firm El Ayouty?

Since they started to prepare the balance sheets for Algosaibi, a
long time ago, since first we started working with them. Long time
ago.

1960s, 1970s?

Yes, exactly.

Did you meet on occasion Saleh El Ayouty?

Each time he visited us, we meet him, he ask for a balance sheet
and we give it to him.

He knew the partners, didn't he? He knew Suleiman, Ahmad and
Abdulaziz?

Yes, he knew them.

When did Rajab first start coming to AHAB's offices?

Since we started there was Saleh El Ayouty and after him Rajab.
How old is Rajab?

An old man.

In his 70s?

Yes, almost the same age as me. Has been a long time he has
worked for Algosaibi.

Did you have any role in giving the trial balances to El Ayouty?

We showed the accountings and we submitted them to him.

27 Omar Saad xx: {Day88/70:10}; {Day88/74:17}; {Day88/75:1}; and {Day90/31:3}.

15
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42.

43.

0. Did you look at the trial balances before they were submitted to El

Ayouty?
A. Yes, these records —
0. Your role in making the final arrangements was simply, once you

had reviewed the accounts, to get them to Abdulaziz before he
made the arrangement for a meeting?

A. Yes.

0. You must have, over the years, got to know Rajab very well?

A. Yes, I know him."
Saleh El Ayouty was the partner of El Ayouty responsible for the audit of the Money
Exchange. He was also the partner responsible for the audit of other AHAB businesses
(including, AHAB H.O.). Saud had Saleh El Ayouty on speed dial.?®
The evidence of Mr. Charlton, on AHAB's ex parte application for the WFO on 24 July
2009, was that "El Ayouty knew everything about the Money Exchange for which they
had been accountants since inception and to which they had unfettered access".*
Al Sanea was also made a partner of the Money Exchange by the Internal Partners
Agreement (“IPA”) dated 27 July 1981.3° The other partners in the Money Exchange

were AHAB and Yousef.3! Under the IPA the Money Exchange was owned in the

following proportions:

{X4/3/2}. Saud xx: {Day61/93:10}.
Charlton 1A, paragraph 52, {L1/16/21}.
{H29/15/1} (Arabic), {H29/15.1/1} (translation).

As Mallat explains in paragraphs 109 to 114 of Mallat 1R, under the law of Saudi Arabia the Money Exchange is best
described as an ‘inan partnership with Al Sanea in the additional position of mudarib. The mudaraba is one of the most
common legal arrangements for partnerships in classical Saudi law, and is mentioned often in modern Saudi court
decisions. In its simplest forms, it consists of an investor partner, rabb al-mal (or, more rarely used, mudarab), who
invests his capital in a joint venture, by way of a partner who is the mudarib. Al Sanea here is the mudarib,
partner/agent for the Money Exchange, working for the other two partners, AHAB and Yousef, as investors.
{K1/2/24} and {K1/2/25}.

16



44,

65% by AHAB;
25% by Al Sanea; and
10% by Yousef.

Following its establishment, each of Ahmad, Abdulaziz, Suleiman, Yousef and Al Sanea
became authorised signatories in respect of the Money Exchange. Their signatures were
identified in the Signature Book for the Money Exchange dated 20 June 1982.32 The
covering letter in respect of that Signature Book is signed by Ahmad.*3 Yousef accepted
in cross-examination that in order for his father to send out this document he must have
asked Yousef to put his signature on it and Yousef must have provided it.3* The Signature
Book of the Money Exchange was updated and circulated periodically to the relationship
banks of the Money Exchange.’®> Mr. Hayley, the General Manager of the Money
Exchange from 1998, explained the purpose of the Signature Books of the Money
Exchange as follows in cross-examination:3¢
"Q.  What was the purpose of these signature books?
A. The signature books were, um, disseminated to banks so that they
could ensure that documents signed on behalf of the company
were correctly signed.
0. When you say "correctly signed” what do you mean?

Within the authority of the signature book.

0. So a bank gets a document from the Money Exchange signed by A
or A and B?

32
33
34
35

36

{G/956/1}.

{G/956/3}.

Yousef xx: {Day30/52:3}.

{G/1077/1}; {G/1380/1}; {G/1732/1}; {G/2206/1}; {G/3538/1}; {G/4713/1}; {G/4714/1}; {G/5296/1}; {G/5298/1};
and {G/6618/1}.

Hayley xx: {Day22/60:10}.

17



A. Yes.

0. It then can compare those signatures against the latest signature
book that the bank has?
A. Yes."”

45. Partners of AHAB acted as Chairman and/or other members of the Board of the Money
Exchange. The minutes (in Arabic) of a meeting of the Board of Directors of AHAB on
23 June 1984 record as follows in this regard:3’
"Sheikh Abdulaziz Hamad AlGosaibi, Managing Director, presented a
memorandum to approve the formation of a separate Board of Directors
for Ahmad Hamad Algosaibi & Brothers Co. Money Exchange,

Commission and Investment. The Board would be made up of partners as
follows:

Sheikh Ahmad Hamad Algosaibi Chairman of the Board
Sheikh Abdulaziz Hamad Algosaibi Managing Director of AHAB Co.
Sheikh Suleiman Hamad Algosaibi  Board member
Sheikh Yousef Ahmad Algosaibi Board member
Mr. Maan Abdelwahid Al Sanea Managing Director of AHAB Co.
Exchange, Commission and
Investment"
46.  Following its establishment, the Money Exchange occupied the entirety of the first floor
of the same office building as AHAB H.O.
47.  From 1982 to around 1990, Al Sanea worked at the Money Exchange. However, from in
or around 1990, Al Sanea worked from the offices of the Saad Group in Al Khobar.®

This change of arrangements was, of course, known to the AHAB Partners. This marked

the expansion of Al Sanea’s interest from his 25% shareholding in the Money Exchange

37 A copy of which was in Saud's safe in his villa {H29/60/3} (Arabic), {H29/60.1/3} (translation).
38 GTDs' Re-Re-Amended Defence and Counterclaim, paragraph 29 {A1/9/11}; AHAB's Re-Re-Re-Amended Reply and
Defence to Counterclaim, paragraph 29 {A1/15.1/9}.
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48.

into the establishment of his Saad Group of Companies headquartered elsewhere in Al
Khobar.

In about 1984, the Money Exchange changed its name from "Ahmad Hamad Algosaibi &
Bros Co Money Exchange Bureau" to "Ahmad Hamad Algosaibi & Bros Co Money
Exchange, Commission and Investment Division". In 2006, it changed its name again to

"Ahmad Hamad Algosaibi & Bros Co Finance, Development and Investment".?

The Investments Held by the Money Exchange

49.

50.

The primary purposes of the Money Exchange were threefold:

(a) First, to hold AHAB's investments in shares in financial and other institutions,
including substantial holdings in a number of Saudi Arabian banks, viz. The
Saudi British Bank, Arab National Bank, Riyadh Bank, United Saudi Bank, Saudi
Commercial Bank, Saudi American Bank ("SAMBA", now Samba Financial
Group) and in land in Saudi Arabia.

(b) Secondly, to provide benefits (including loans) to partners of the Money
Exchange or entities related to them, including loans to Abdulaziz, Al Sanea and
Yousef.*

(©) Thirdly, to raise bank financing for the purposes of (a) and (b) above.

As to the first of these purposes, AHAB's stake in SAMBA was the "jewel in the crown"

of these investments. SAMBA is a public company which was incorporated in Saudi

Arabia in 1980 to take over the then existing branches of Citibank, N.A. ("Citibank") in

39

40

The reasons for this change in the name of the Money Exchange were explained by Mr. Hayley in cross-examination:
Hayley xx: {Day68/129:9}.

This was the case since inception. The Arabic financial statements of the Money Exchange for the year ended 31
December 1981 record that Yousef Ahmad AlGosaibi Establishment, amongst others, was a debtor of the Money
Exchange in the sum of SAR372,488.81: {F/1/6} (Arabic), {F/2/6} (translation).
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51.

52.

53.

Riyadh and Jeddah pursuant to a Royal Decree dated 12 February 1980. SAMBA was
formed in accordance with a program adopted by the Kingdom of Saudi Arabia in the
mid-1970s under which all foreign banks were required to sell majority equity interests to
Saudi nationals. SAMBA commenced business on 12 July 1980.4' On 3 July 1999,
SAMBA merged with United Saudi Bank.*?

AHAB was one of the founding shareholders of SAMBA. This was a source of great
prestige and influence for AHAB.#®* As a consequence of AHAB's shareholding in
SAMBA, Abdulaziz became the Chairman of the Board of Directors of SAMBA in
1984.4 Following his father's death, Saud acted as a director of SAMBA from 2004%
until his removal in about July 2009. From 2007, Saud was the Chairman of the Board of
Directors of SAMBA.

SAMBA's shares are listed on the Tadawul,*® the Saudi Arabian stock exchange. It
carries on business as an international bank. In addition to its operations in Saudi Arabia,
it has operations in the United Kingdom, the United Arab Emirates and Pakistan.

A letter dated 17 December 1985 from Abdulaziz and Al Sanea to John Reed, the then
Chairman of Citibank records the prestige and influence afforded to AHAB as a
consequence of its stake in SAMBA as well as the special position of trust and favour Al
Sanea occupied with Abdulaziz:

"Thank you so much for your very kind telex congratulating me on my
appointment to the Board of Samba - I feel very gratified that you should

41
42
43
44
45

46

Annual Report of SAMBA for 2002 {Q/539/4}.
Annual Report for SAMBA for 2001 {Q/538/4}.
Yousef xx: {Day30/33:8}.

Yousef xx: {Day30/33:14}.

{G/3747/1}.

As to which see further discussion under “Benefits” in section 2 below.
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54.

have taken the trouble to send me this personal message and I am very
glad to have the chance to tell you that I share both your pride in Samba's
present position and your hopes for its future. In particular may I
emphasise that it is our intention as the major Saudi shareholder to work
as closely as possible with you as a partner for the development of
SAMBA.

More personally, I am looking forward greatly to meeting you. I
understand that you plan to visit the Kingdom in 1986 and very much
hope that you will be able to find time in your schedule to visit us in the
Eastern Province, ask you to set aside at least a full day so that we can
host a formal reception to introduce you to Prince Mohamed the
Governor of the Eastern Province, as well as a private dinner and a visit
to Hofuf so that you will see something of the Eastern Province. ...

If meanwhile I may immediately turn to business, having recently spent a
few days with Samba in Riyadh I feel confident that there are great
opportunities ahead, particularly now that the Board reflects the
shareholdings. ...

You will see that this letter is signed jointly by myself and my nephew and
son-in-law Maan Al-Sanea. He has full powers to act on my behalf in all
matters and has for some time had responsibility for the overall
international relationship between Algosaibi and Citibank, in addition to
sole direct responsibility for SAMBA. He was personally in complete
charge and control of all aspects of the recent developments.
He will be passing through New York in mid-January on his way to the
Business International Chief Executives Conference in Phoenix Arizona,
and he would very much like to call on you to introduce himself."
As well as being a major shareholder in SAMBA, AHAB also borrowed large sums from
SAMBA over the years. As a consequence of Article 9 of the Saudi Arabian Banking
Control Law, SAMBA was required whilst a Partner of AHAB was on the board of
SAMBA to hold security in respect of the loans it had provided to AHAB.*” AHAB's
relationship with SAMBA as a lender and the AHAB Partners' knowledge of that

borrowing is considered further in Section 2 of the judgment.

47

A copy of "Article 9" is at {H22/50/1}.
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55. Apart from the foregoing, very little else about this complex and lengthy case was non-
contentious. | turn next to the enquiry into the crucial and pivotal issue of the knowledge

and authority of the AHAB Partners.
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SECTION 1

KNOWLEDGE OF THE AHAB PARTNERS OF THE FRAUD
UPON THE BANKS AND OF THE EXTENT OF THE BANK
BORROWINGS, INCLUDING THE AL SANEA INDEBTEDNESS
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KNOWLEDGE OF THE AHAB PARTNERS OF THE FRAUD
UPON THE BANKS AND OF THE EXTENT OF THE BANK
BORROWINGS, INCLUDING THE AL SANEA INDEBTEDNESS

The pivotal issue in this case is whether the AHAB Partners knew of and expressly or
implicitly authorized, the enormous borrowings from banks which were obtained by
fraudulent means through the Money Exchange and the Bahrain Financial Businesses.*®
The resolution of this pivotal issue will be heavily influenced by the findings as to the
extent of the Partners’ knowledge of and involvement with the means by which the
Money Exchange perpetrated the fraud against the banks; namely, by the dissemination
to the banks of falsified financial statements. The methodology used for the falsification
of the financial statements was elaborate and sophisticated and, over the course of several
years, became institutionalized within the Money Exchange.
From near the time of the re-establishment of the Money Exchange in July 1981 until its
collapse in May 2009, the financial statements deliberately and grossly understated the
extent of the borrowings and so, the true extent of AHAB’s indebtedness to the banks and
its status as a borrower. By presenting them to the banks, the false financial statements
became the central instrumentality of the fraud.
The resolution of this pivotal issue of knowledge will also depend upon the extent to
which it can be shown, amidst allegations of widespread forgery of their signatures and
manipulation of documents, that the Partners were involved directly with the borrowing

transactions, whether they were involved in the execution of loan documentation.

48

Following the meaning assigned by the Defendants in closing submissions at {E1/17/1}, to include Algosaibi
Investment Holdings EC (“AIH”); Algosaibi Trading Services (“ATS”) (formerly Algosaibi Investment Services Co. or
Algosaibi Company for Investment Services,”AlIS”) and The International Banking Corporation (“TIBC”) but not the
Money Exchange.
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AHAB?’s originally pleaded case was that all borrowing through the Money Exchange
and the Financial Businesses was undertaken by Al Sanea without the knowledge and
authority of the AHAB Partners and by way of a fraud not only upon the lending banks
but upon the Partners as well.

As will be explained immediately below* this changed very significantly after the
collapse of AHAB’s defence to proceedings in London.

AHAB’s pleaded case on knowledge and authority ultimately became that while there
was involvement by the Partners with the falsified financial statements and knowledge to
some extent of the borrowings, this developed and operated only until circa 30 September
2000, when Abdulaziz suffered his stroke. Thereafter, the practice of false accounting
which Abdulaziz had put in place (without admission by AHAB of fraudulent intent), and
allowed Al Sanea to implement, had ceased. That so far as successive Partners were
aware, the extent of the borrowings had been curtailed, by means of what came to be
described as the “New for Old” policy — the policy said to have been imposed upon Al
Sanea by Suleiman. The purported aim of the “New for Old” policy was to ensure that
the borrowings did not increase beyond SAR 7.8bn (USD 2.3bn). As will be discussed
further below, especially in relation to Saud Algosaibi’s involvement, this was the
already massive amount of borrowing known no later than around mid-2002 to exist and
that which roughly reflected the amount of borrowing already in place at the time the

putative “New for Old” policy was introduced in or around late 2000.

49

And in more detail under the heading “New for Old” in a separate section of this Judgment.
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10.

11.

It is surely beyond argument as the evidence in the case has revealed, that if “New for
Ol1d” was ever implemented, it failed spectacularly to curtail further borrowing.

As AHAB itself acknowledged through the evidence of Mr. Charlton®® — over the years
following the alleged implementation of the policy until the collapse of the Money
Exchange in May 2009, some US$126bn was raised by the Money Exchange (including
through the Bahraini Financial Businesses) by way of fraudulent borrowing, from at least
118 different banks around the world. From January 2000 to May 2009, the total flow of
cash through the Money Exchange was over US$ 330bn.

The total amount of the unrepaid borrowings at the time of the collapse, as at the end of
May 2009, was SAR 34.6bn (US$9.2bn) and this became the sum of AHAB’s original
claim in this action.

The evidence reveals that the Money Exchange (orchestrated in conjunction with the
Bahraini Financial Businesses) had been used to perpetrate one of the largest Ponzi
schemes in history, with later borrowing used to repay earlier borrowing, while also
providing funds for the ever-increasing indebtedness of the Money Exchange.’! The
extent to which this increasing indebtedness was allocated as between the interests of the
Algosaibis and those of Al Sanea became another important issue in the case. In the end,
as AHAB’s key witness Mr. Hayley is recorded as having observed from his management

of the Money Exchange in rough general terms, there was found to be a near even

50
51

Charlton 1W, paragraph 38: {C1/5/11}.
Ibid, paragraph 40: {L.1/25/14}.
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12.

13.

14.

15.

16.

17.

allocation of the borrowings,” the exact breakdown to be more closely examined
elsewhere in this judgment under the heading “Benefits Received.”

Its spectacular failure aside, the fact that “New for Old” had not been AHAB’s pleaded
case from the outset became also of pivotal importance in the trial.

Indeed, “New for Old” was a radical change of position and one which came about in
circumstances which themselves became of significance.

AHAB’s position at the outset of its pleaded case was one of complete ignorance and
non-authorization of the fraudulent borrowing of the Money Exchange. Its position>* was
that Al Sanea, while managing to keep the AHAB Partners completely in the dark about
the operations of the Money Exchange and the Bahraini Financial Businesses, caused a
very large number of loan agreements and other related documentation to be executed in
the name of AHAB, with the many and various banks.

In its originally pleaded case at paragraph 99, AHAB referred to “all such borrowing”
taken up to May 2009 as “unauthorized borrowing” (my emphasis).

At paragraph 100 of its Statement of Claim,* AHAB pleaded (and still pleads) that:

“Mr. Al Sanea obtained the unauthorized borrowing by forging or causing
to be forged the signatures of the chairman of AHAB (Abdulaziz Algosaibi
until May 2003 and thereafter Suleiman Algosaibi until February 2009)
on the loan documentation.”

At paragraph 101, AHAB had originally pleaded that:

“Mr. Al Sanea instructed Money Exchange employees that when loan
documentation required approval or signature on behalf of AHAB, as it
almost invariably did, it should be delivered to his office at the Saad

52
53
54
55

Hayley 1W, paragraph 304: {C1/9/61}.

As pleaded originally at Section F paragraphs 97-99 of the Statement of Claim: {A1/2.2/37}.
{A1/2.3/42}

{A1/2.3/42}
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18.

19.

20.

21.

Group (in a different building from the Money Exchange) and not to the
AHAB partners or directors (whose offices were on a different floor in the
same building)....No loan documentation was sent to the AHAB partners
or directors and there was no correspondence concerning the
unauthorized borrowing with them.”

In its changed pleadings, this averment was struck and replaced with the allegation that in
some cases, Al Sanea would send the loan documentation to AHAB’s H. O. for signature
in purported compliance with the “New for Old” policy, including “a small number of
[such] cases” where the signature on the counterpart returned to the lender was forged by
Al Sanea.>®

Thus, AHAB’s case changed from one of total lack of knowledge and involvement on the
part of the AHAB Partners in the borrowing of the Financial Business and the Financial
Businesses, to one of limited involvement after “New for Old” was allegedly
implemented. Thereafter AHAB alleges that widespread forgery and manipulation of
documents became Al Sanea’s means of evading the policy.

AHAB?’s case thus came to focus upon borrowing taken after “New for Old” was said to
have been implemented, viz: between October 2000 and May 2009. During this period
alone, there was however, borrowing involving some 54,000 transactions>’ and that fact
by itself raised questions about the existence of the policy and helped to set the context
for the enquiry into the allegations of forgery.

The radical changes to AHAB’s pleaded case are graphically shown by the pleadings

themselves, in particular in the relevant passages of AHAB’s Re-Re-Re-Amended

56
57

Paragraph 101 of the Re-Re-ReAmended Statement of Claim: {A1/2.2/42}.

Per Charlton London 1W, paragraph 24: {LL1/25/9}. Each transaction would have involved several different
documents each in turn requiring several signatures, most controversially, those of Suleiman. It is estimated
conservatively that this would have required Suleiman to apply his signature at least 100 times each day.
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Statement of Claim, which will be excerpted below. But it is important that before doing

so, I explain the circumstances under which the changes came about.

The London Proceedings and the disclosure of the N Files

22.

23.

24.

25.

AHAB?’s asserted original position of total ignorance and non-authorization of the
fraudulent borrowings was maintained by AHAB, not only in this action but also in other
actions brought by lending banks against AHAB in London. Indeed, this was so in other
contexts as well, such as before the Royal Committee established by the King of Saudi
Arabia at the AHAB Partners’ instigation, to inquire into AHAB’s allegation of Al
Sanea’s fraud against the banks and against AHAB itself.

In its defence to the London proceedings, AHAB’s case, in effect, was that it had had no
knowledge of and had not authorized any of the loans obtained by the Money Exchange
from the plaintiff banks, all of which the Partners asserted had been orchestrated by Al
Sanea without their knowledge or authority, either actual or implied. Thus, AHAB would
accept no liability to the banks for those borrowings.

The London Proceedings got to trial and there came a point in time in April 2011 when
the plaintiff banks expressed their suspicions and concerns that AHAB had failed to meet
its obligations of full and frank disclosure. This led the trial judge, Justice Flaux, to make
very firm and pointed orders for further investigation and discovery at AHAB’s offices in
Al Khobar, with his orders placing the obligation squarely upon AHAB’s legal advisors
to ensure that the duty of full and frank disclosure was fulfilled. This led to the further
search of the AHAB offices or other places where records might have been kept.

This further search having been undertaken, the upshot was that in May 2011, AHAB’s

Investigation Team found a substantial number of highly relevant documents in a

29



26.

27.

28.

cupboard in Saud Algosaibi’s office at the AHAB Head Offices (“AHAB H.O.”). This
happened although the Investigation Team had reported as having searched Saud’s office
before. These documents came to be labeled the “N Files”, so called as disclosed and
labelled in the London Proceedings.

In cross-examination,”® Simon Charlton, the head of the AHAB Investigation Team,
describes the N Files as having been “eerily stacked” in Saud’s cupboard, found as they
were in conspicuous isolation from the other many hundreds of thousands of documents
kept at AHAB H.O. — documents which, if not yet by then disclosed, would be later
disclosed by AHAB as being potentially relevant in these proceedings. Unsurprisingly
and for reasons to be further explained below, the disclosure of the N Files led to the
collapse of AHAB’s defence to the London Proceedings. It was plain from the
circumstances that someone had deliberately sought to conceal the existence of the N
Files and to prevent their disclosure in the London Proceedings.

The failure to disclose the N Files was also of immediate consequence in these
proceedings where AHAB had managed to persuade this court to issue a freezing order
carrying worldwide effect (the “WFO”),*® based on its case of lack of knowledge and
authority as pleaded originally.

The impact of the N Files upon the London Proceedings was fundamental as they
disclosed the knowledge of the AHAB Partners, especially Saud’s and Suleiman’s

knowledge, of a very substantial amount of the borrowing of the Money Exchange and of

58
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{Day83/157:4}
Granted by Henderson J. on 24 July 2009: {B/1/1}.
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29.

30.

31.

Al Sanea’s indebtedness to the Money Exchange, incurred by way of the allocation to his
accounts within the Money Exchange of very large amounts of the borrowed funds.
Beyond the collapse of the London Proceedings, the inevitable result was the discharge of
the WFO in these proceedings. There was also an application by the Defendants to strike
out the entirety of AHAB’s claim, based as it then was upon AHAB’s pleaded total
ignorance of the borrowings and of Al Sanea’s fraudulent activities conducted through
the Money Exchange.

It was in its resistance to that strike out application that AHAB’s “New for Old” case first
emerged. AHAB then sought and was granted leave to amend its Statement of Case to
plead, for the first time, that Abdulaziz, and Suleiman after him, had had knowledge of
substantial borrowings obtained by Al Sanea through the Money Exchange but that
Suleiman came to impose the “New for Old” policy in around late 2000 after Abdulaziz’s
stroke, to curtail further borrowings. Inherent in the “New for Old” case was the
proposition also that Abdulaziz’s incapacitation afforded Suleiman the opportunity to
impose controls which hitherto had not been possible under the close collaboration which
existed between Al Sanea and Abdulaziz — the latter very much portrayed on AHAB’s
case as having been Al Sanea’s protector, benefactor and exclusive collaborator in the
operations of the Money Exchange until the time of his incapacitating stroke in
September 2000.

By a still later iteration of its case which emanated from Saud Algosaibi in cross-
examination only well after this trial began,®® AHAB came to accept in light of the clear

evidence which had emerged, that Suleiman must also have had knowledge of and
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{Day59/9:1-22}
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32.

33.

34.

35.

allowed further borrowings beyond the levels incurred during Abdulaziz’s time.
However, this acceptance was on the qualified basis — presented also for the first time
during Saud’s cross-examination — that this must have been allowed by Suleiman only to
cover amounts of interest being incurred upon then known borrowings, interest which
AHAB admitted it had not been repaying from its own resources.

AHAB’s case thus came to rest finally upon the proposition that all borrowings over and
above that which existed at the time “New for Old” was implemented plus “a bit more to
cover interest” (per Saud®!), were borrowings by Al Sanea which were unknown to and
unauthorized by AHAB.

As the proposition thus emerged in support of AHAB’s differently pleaded case, the
question of the extent of the AHAB Partners’ knowledge of the fraudulent practices of
the Money Exchange and of the borrowings procured by those means, became of
fundamental importance in the trial.

AHAB?’s case had made the seismic shift away from one of total ignorance and absence
of authority on its part, to one of knowledge and authority up until about the time of
Abdulaziz’s stroke and thereafter, the purported curtailment of borrowings to the levels
reached at the time of his stroke plus “a bit more to cover interest.”

And so, if the AHAB Partners are shown beyond the year 2000 to have been aware of and
to have authorized — including by deliberately turning a blind eye — Al Sanea’s
procurement of the ever-increasing fraudulent borrowings, then AHAB’s case against the
Defendants in these proceedings must fail. AHAB’s primary proprietary and receipt

based claims against the Defendants, developed on the basis of Al Sanea’s alleged fraud
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{Day59/9:1-22}
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36.

37.

38.

against AHAB, can be no better than AHAB’s proprietary claim against Al Sanea
himself. AHAB’s case would therefore be unsustainable if the AHAB Partners are shown
to have been aware of and authorized his fraudulent activities against the lending banks,
and were aware of his indebtedness to the Money Exchange incurred by the allocation of
much of the borrowings for his own purposes. In short, AHAB’s case, which depends
fundamentally upon AHAB’s lack of knowledge and authorization, will have
disintegrated.

Against this background, it is important to emphasize that no clear or convincing
explanation has been given for the late disclosure of the N Files. It follows that no clear
or convincing explanation has been given of the late disclosure of the fact — so far as
revealed in them — of knowledge and authority on the part of AHAB Partners.

Instead, much in this regard is left to inference or speculation against the background of
evidence of the ransacking of the records of the AHAB H.O. and the Money Exchange at
the time of the collapse in May 2009 and the removal of unknown quantities of those
records to Saud’s villa.

The explanation such as it is,%% is to the effect that the N Files must have been compiled
from among those records which were removed from the AHAB H.0.%* and/or the
Money Exchange offices at the AHAB H.O. building in Al Khobar, on Saud’s
instructions to “certain younger members of my family” in the throes of the collapse of

the Money Exchange in around May 2009.
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Given in Saud’s Second Affirmation in the London Proceedings: {L.1/8/9} - {L.1/8/11}, paragraphs 31-37.
Including files which must have come from Saud’s Office having been kept for him by secretaries Messrs Basha John
and Khaled Fawzi, some from the safe in Abdulaziz’s office and some from Badr’s office.
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39.

40.

As to this turn of events, Saud admitted in his witness statements (and more guardedly in
cross-examination)® to having instructed the younger members of the Algosaibi family
in May 2009 to go into the AHAB H.O. and the Money Exchange to search for and
remove to his villa at nearby Al Aziziyah beach, documents which appeared to have any
bearing on the demands for repayment which the banks were then making on AHAB. His
reason® for doing this he said was that “before I had a grasp on the true scope and
nature of the difficulties AHAB faced, I attempted to understand and (if I could) solve
AHAB'’s problems without extensive outside assistance.” This exercise directed by Saud
to be done by the “Younger Algosaibis” as they came to be called, will be the subject of
further examination in this Judgment.

For present purposes, what appears from Saud’s evidence to be his position on the
N Files, is that they must have comprised and/or been compiled from among the
documents taken to his villa by the Younger Algosaibis. For that reason they were not to
be found in his office at the AHAB H.O. building when the Investigation Team inspected
it in September/October 2009. Nor were the N Files to be found at his villa by the
Investigation Team when his villa was inspected in September/October 2010 for the
purposes of making disclosure in the London Proceedings. Saud therefore surmises that
(albeit it must have been on his instructions) in a manner and at a precise time unrecalled
by him between September/October 2009 and September/October 2010, the N Files made
their way back to the cupboard in his office at AHAB H.O. where they came to be

discovered in May 2011.
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{C1/2/75}, paragraph 363.
As explained at {L.1/8/7}, paragraph 22.
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41.

42.

43.

While the N Files contained many relevant and revealing documents, they did not contain
a full set of any of the very important El Ayouty Audit Packs which invariably included
Attachments 8 and 9, respectively setting out over each successive year the Money
Exchange’s total borrowings and the Al Sanea total indebtedness to the Money
Exchange. However, the N Files did contain certain documents, including what by
inference must have been information extracted from the Audit Pack for 2001, that
revealed Saud’s precise knowledge of substantial borrowings at the Money Exchange,
including what was already by then the massive amount of the Al Sanea indebtedness. It
was these documents that most directly caused the collapse of the London Proceedings
and compelled the discharge of the WFO in these proceedings.

These telling and important documents revealed in the N Files recorded Saud’s
manuscript calculations on a few pieces of note paper {N/744} {N/745} (“Saud’s
Calculations”) together with the associated Attachment 8 {N/782} {N/783} and
Attachment 9 from the Audit Pack for 2001 {N/781.1} {P/145/12}.

Saud’s Calculations are revealed in the evidence to have been done in or about April/May
2002 by reference to information which could only have come from Attachments 8 and 9
of the Audit Pack for 2001. They recorded precisely — at SAR 7,810,900,000% — the
amount of the total bank loans taken by the Money Exchange as at 31 June 2001. They
also recorded the actual total of Al Sanea indebtedness at that time of SAR 4,128,113,411
and — after showing deduction of Al Sanea’s recorded deposits with the Money Exchange
— his net indebtedness to the Money Exchange of SAR 3,682,786,589. By that same

process of deduction, Saud’s Calculations also showed the net indebtedness of AHAB
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At then prevailing rates of exchange: US$2.31bn approx.
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44,

45.

46.

itself; i.e.: the indebtedness incurred by the Money Exchange after deduction of the Al
Sanea indebtedness amounting to SAR 4,442,594,632.%7

There are further implications of Saud’s Calculations to be examined below but for the
present purposes of setting the context for AHAB’s amended case, they showed what was
already by May 2002, knowledge on the part of the Partners through Saud (and by
association, Suleiman) of a very substantial amount of borrowings by the Money
Exchange (US$2.31bn) and massive indebtedness (US$1.08bn) for Al Sanea and
US$1.3bn for AHAB itself.

While in his evidence in cross-examination Saud sought to explain that he had
undertaken his calculations at Suleiman’s request and based on information which others
at AHAB H.O. must have provided to him (rather than having had sight himself of the
Audit Pack, including Attachments 8 and 9 for 2001), for the purposes of AHAB’s
amended case as it came to be pleaded post the N Files disclosure, Saud’s Calculations
carried obvious and far-reaching implications which had to be addressed in the pleadings.
This was obviously because the evidence would no longer support a pleading of total
ignorance and total lack of authority in respect of the Money Exchange borrowings and
the Al Sanea indebtedness.

The amended pleadings also needed to address other evidence that had come to light
revealing of the AHAB Partners’ knowledge of the fraudulent accounting practices. This
is evidence which had been disclosed from AHAB H.O. or Money Exchange records and
which showed that by the 1990s at latest, El Ayouty had been advising the AHAB

Partners (at that time Abdulaziz, Suleiman and Yousef), in pointed and at times even
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US$1.08bn, approx.
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47.

shrill terms, against the fraudulent accounting practices at the Money Exchange and
about the increasing size of the Al Sanea indebtedness. Indeed, this evidence in the form
of the limited correspondence disclosed, shows El Ayouty speaking in terms of the risk of
bankruptcy for AHAB presented by the already massive borrowings, of the need to sell
the Money Exchange to Al Sanea, as had been earlier proposed and El Ayouty giving
advice to liquidate assets to meet the bank indebtedness. This and other episodes of
engagement between the AHAB Partners and El Ayouty will be examined in more detail
below but reference is made here to the El Ayouty correspondence in order to set the
proper context for AHAB’s finally amended case which I will now set out.

The relevant excerpts from the pleadings, dealing with the important issues of knowledge
and authority, are as follows from paragraph 97 of the Re-Re-Re Amended Statement of
Claim, showing in red the changes resulting from the amendments:

“F. Unauthorised borrowing in the name of AHAB

F.1 Overview

97. In order to fund the misappropriations pleaded above, Mr.
Al Sanea caused a large number of loan agreements and
other related documentation, including guarantees, to be
executed in the name of AHAB with various banks and
financial institutions. The borrowing was vastly in excess
of what the Money Exchange or the AHAB group as a
whole required for its genuine business. Mr. Al Sanea also
caused ATS, AIH and TIBC to borrow large amounts which
were then transferred to the Money Exchange and/or
misappropriated by him.

98. In total, Mr. Al Sanea arranged borrowing from at least
118 different lenders. The balance of that borrowing,
including accrued interest, was about SAR 34,600m
(US$ 9,200m) as at the end of May 2009; the amount is
likely to rise as further interest accrues. Details of the total
unanthorised—borrowing by the Financial Businesses are
given in schedule 6.
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99. AHAB refers to all sueh borrowing which was, as set out in
more detail below, arranged by Mr. Al Sanea without the
actual or implied authority of AHAB as ‘“unauthorised
borrowing”. Nothing in this Statement of Claim is intended
by AHAB as a ratification of any purported agreement with
any lender or as an admission or concession that AHAB,
ATS, AIH or TIBC has any liability to any lender in respect
of any of the unauthorised borrowing®® or otherwise in
respect of the conduct of Mr. Al Sanea. AHAB fully
reserves its rights and position as against the lenders.

[A new section “F.1bis” was inserted which alleges that the Money
Exchange was set up and operated primarily for Al Sanea’s benefit and
then dealt with “New for Old” as follows]:

F.lbis Extent of AHAB’s knowledge and authorisation of
borrowing

994. The Money Exchange was set up initially by Abdulaziz
Algosaibi, then the chairman of AHAB, in order to give Mr.
Al Sanea an_income and position in the Algosaibi family

business. From about the mid-1980s until 30 September

2000, Mr. Al Sanea reported directly and exclusively to

Abdulaziz in respect of the management of the Money
Exchange.

99B.  From about the late 1980s, other senior members of the
Algosaibi family, including Suleiman and Yousef, became

unhappy about Mr. Al Sanea’s role at the Money

Exchange. Abdulaziz was initially resistant to their position

but eventually agreed that steps should be taken to close
the Money Exchange. By a letter dated 28 March 1992,
Suleiman and Yousef wrote to Abdulaziz authorising him

and Mr. Al Sanea to work together to liquidate the Money
Exchange.

99C. In the event, Abdulaziz did not implement the agreement to

close the Money Exchange.

o8 Or that AHAB has any liability for the obligations of ATS, AIH or TIBC.
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99D.

On 19 May 1994, El Ayouty, the auditors of the Money

99E.

Exchange wrote to Abdulaziz reporting that Mr. Al Sanea
had numerous accounts in debit with the Money Exchange
with a total balance of SAR 1,442m. El Ayouty copied their
letter to Mr. Al Sanea, saying that he should set up a
programme for repaying that balance, which was equal

almost to the balance of money borrowed by the Money

Exchange. El Avouty expressed further concerns about the

Money Exchange in letters to Abdulaziz in January 1996

and April 1997. Those concerns were not communicated to

other members of the Algosaibi family at the time.

In 1999, El Ayouty approached Yousef directly to inform

99F.

him _of their concerns about Mr. Al Sanea’s withdrawals
from the Money Exchange, which had by then increased to

about SAR 2.3bn (US$ 0.6bn). Yousef raised the matter
with Abdulaziz. Abdulaziz told Yousef that he would take
care _of the problem and shortly afterwards provided

Yousef and Suleiman with a written acknowledgment of Mr.

Al Sanea’s debts to the Money Exchange dated in or about
March 2000, confirmation that he was holding security in

respect of the debts and an undertaking to guarantee the
debts.

On 30 September 2000, Abdulaziz suffered a massive

99G.

stroke from which he never recovered. Immediate

responsibility for dealing with the proposed liguidation or

disposal of the Money Exchange at that point passed

principally to Suleiman and, to a lesser extent, Saud,

neither of whom had had any significant previous

involvement with the Money Exchange and were not

familiar with its history or operations....

On__assuming responsibility from Abdulaziz, Suleiman

decided that until the Money Exchange could be closed or

sold, borrowing through the Money Exchange should be

curtailed and that such borrowing should not materially
increase beyond the level that he understood to have been
approved or known about by Abdulaziz before his stroke.
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99K.

He also took steps to reduce the outstanding borrowing

from banks and to compel Mr. Al Sanea to repay the

moneys he had withdrawn from the Money Exchange. For
example, in May 2001, Suleiman obtained Mr. Al Sanea’s
agreement to repay SAR 400m by the end of 2001
(although Mr. Al Sanea did not in the event honour that
agreement). Suleiman and Saud’s understanding was that
moneys repaid by Mr. Al Sanea would go to reduce the
Money Exchange’s overall borrowing.

In _or around late 2002 or early 2003, and prior to

990.

Abdulaziz’ death, Suleiman instructed Mr. Al Sanea that if
Mr. Al Sanea wished to remew or replace any existing
borrowing of the Money Exchange then he had to establish
that the proposed new borrowing was not an increase on

the expiring facility. Suleiman thereafter indicated that he

was _adopting  the practice of signing new facility

agreements or facility renewals only when such facilities

were rollovers of existing facilities.

AHAB’s case on authority is as follows:

(a) AHAB does not positively allege in these
proceedings, because it has insufficient information
to do so, that borrowing arranged by Mr. Al Sanea
before 30 September 2000 was unauthorised;
however, for the avoidance of doubt, it does not
admit that all such borrowing was authorised and
reserves the right to contend otherwise in _any
future proceedings.

(b) After 30 September 2000, Mr. Al Sanea was
authorised to maintain_the level of borrowing by
arranging the renewal or replacement of existing
facilities _but was not otherwise authorised to
borrow through the Money Exchange or in the
name or against the credit of AHAB.
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48.

@

(e)

1

Any facility agreements signed by Suleiman (or
executed under his signed authority) after 30
September 2000, were signed in the belief and on
the understanding, as Mr. Al Sanea was aware, that
moneys_advanced would be used for the benefit of
the Money Exchange, and would simply replace or
refinance (without increase) the already existing
borrowing of the Money Exchange. If and to the
extent that the advance was used for that purpose
then AHAB accepts for the purpose of these
proceedings that Mr. Al Sanea was authorised to
arrange the facility. If, however, the advance was
used for some other purpose, and in particular if it
was _used to fund misappropriations to Mr. Al
Sanea, then Mr. Al Sanea was not authorised to
arrange the facility. No agent has actual authority
to act in fraud of his principal.

Further or alternatively, to the extent that the
balance of borrowing by the Money Exchange
exceeded SAR 4.4bn after mid 2003, that part of the
borrowing was in any event unauthorised because
Mr. Al Sanea had no authority to increase the level
of the Money Exchange’s total borrowing.

Further, AHAB did not authorise any borrowing by
or through TIBC and ATS.”

That being the nature of AHAB’s pleaded case on knowledge and authority of the borrowings as

it came to rest at the end — the acceptance through Saud in cross-examination on Day 5989 and

following that there would also have been authorization for “a bit more for interest” never

having made its way into the formal pleadings — the context is set for the detailed consideration
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49.

50.

of the evidence presented at trial relating to the Partners’ knowledge and authority, both

collective and individual.

Further extensive pleadings in AHAB’s case on other matters of importance relating to the

Partners’ knowledge (such as whether there was pervasive forgery of Suleiman’s signature by Al

Sanea on “an industrial scale”; whether and the extent to which the Financial Businesses (TIBC,

AlH and ATS) were used by Al Sanea unknown to the Partners to acquire massive borrowings;

and whether Al Sanea acted in collusion with El Ayouty, the staff of the Money Exchange and

the Financial Businesses, to manipulate the financial statements of the Money Exchange so as to
conceal the fraud from the AHAB Partners); are all matters which are also to be addressed in the
course of the examination of the very extensive evidence given during the course of the trial.

AHAB, in its Closing Submissions’® emphasizes that when considering the issue of AHAB’s

knowledge and what the evidence reveals in that regard, the Court should ask itself these two

overarching questions:

(1) If the AHAB Partners knew of the extent of the borrowing incurred by the Money
Exchange, the full extent of the Money Exchange’s assets and the full extent of
the Al Sanea indebtedness to the Money Exchange, why would the AHAB
Partners have allowed him to continue to act as he did for years and not put a stop
to it?

(2) If the AHAB Partners knew and approved of all the borrowing incurred by the
Money Exchange, why was it necessary to forge (whether by hand or mechanical

application) the signatures of Abdulaziz, Suleiman, Saud and Yousef?

70

AHAB’s Closing Submissions, Section 4.12 {D/4/5}.
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51.

52.

These are indeed questions which will be borne in mind throughout my examination of
the evidence. The first will, as far as possible, be addressed in the chronological
discussion of the evidence as it unfolded and later in the context of “benefit.”” The second
will be discussed in detail in Section 4: The Forgery Allegations.

I now turn, after setting the legal stage for the exercise, to consider the evidence on the
issue of knowledge and authority and in so doing, acknowledge with gratitude, the very
careful and extensive treatment this issue received (as indeed did all the important issues)
from counsel on all sides but most especially from counsel for the Defence. Indeed, my
discussion of this issue follows the pattern of the detailed written submissions of the
Defendants, incorporating my findings and referencing AHAB’s written submissions

which I also address simultaneously.

General probabilities or improbabilities

53.

54.

55.

I begin by adopting some introductory observations of the Defendants on the subject of
the approach to be taken especially to the assessment of the evidence in a case such as
this, one so heavily burdened with allegations of fraud on all sides and where everything
will depend on what the Court makes of the evidence of the knowledge, recollections,
truthfulness or untruthfulness of witnesses.

As matters transpired, in this case the only witnesses of fact were those called by AHAB.
The Defendants adduced evidence only from independent experts or professionals
employed by the Liquidators’ firms.

The result is that questions of credibility arise in this case especially in relation to the

AHAB witnesses, and most especially in relation to the evidence of some AHAB
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56.

57.

58.

Partners; viz: Yousef, Saud and Dawood, each of whom testified on the important matter
of the state of his own knowledge at the relevant times.

It is important that as a preliminary matter, I should record that I accept that in assessing
the Partners’ knowledge (particularly given that Abdulaziz and Suleiman, whose
involvements were of crucial importance, are deceased and so were not available to
testify to their own involvement), it is clear that I will have to be guided chiefly by the
proven documentary evidence, especially where that evidence does not accord with the
stated recollection of any witness. In light of the evidence — and in particular in light of
the consistency or inconsistency of a witness’s evidence with his previous evidence or
with undisputed background facts or documents — I must also have regard to the inherent
probabilities or improbabilities of AHAB’s claim.

Indeed, the same approach will carry through to my assessment of SICL’s and Singularis’
counter-claim against AHAB. There, the most important witness of fact, Al Sanea
himself, while providing the SICL and Singularis Liquidators with documents upon
which they rely to support the counter-claim, absented himself completely from the
proceedings, leaving the counter-claim to be examined essentially in the context of the
documentary evidence in the case.

The importance of documentary evidence and of the inherent probabilities and
improbabilities discerned as arising from the objective facts as established from the

contemporary documents in fraud cases, has been emphasised repeatedly by the Courts.
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60.

The most widely cited dictum is that from Lord Justice Goff (as he then was) in Armagas
Ltd v Mundogas S.A. (The “Ocean Frost”) [1985] 1 LL R 1 at page: 577!

“Speaking from my own experience, I have found it essential in cases of
fraud, when considering the credibility of witnesses, always to test their
veracity by reference to the objective facts proved independently of their
testimony, in particular by reference to the documents in the case, and
also to pay particular regard to their motives and to the overall
probabilities. It is frequently very difficult to tell whether a witness is
telling the truth or not;, and where there is a conflict of evidence such as
there was in the present case, reference to the objective facts and
documents, to the witnesses’ motives, and to the overall probabilities, can
be of very great assistance to a Judge in ascertaining the truth.”

Lord Goff came later to adopt and apply those observations again in the Privy Council in
Grace Shipping v Sharp & Co [1987] 1 LL.R 207 at page 215-6’> and they were
repeated even more recently by the Privy Council in Villeneuve v Gaillard [2011]
UKPC 1 at [67].7

Lord Bingham, in his paper: The Judge as Juror: the Judicial Determination of
Factual Issues [1985], emphasised the importance of reliance upon objective measures
of reliability over subjective measures such as the demeanour and individual recollection
of witnesses. He quoted extensively (at pp3-574) from Lord Pearce’s dissenting speech in
the House of Lords in Onassis et al v Vergottis [1968] 2 LLR 403 at page 43175 in terms
which I think are apposite to the task of evidential assessment presented in this case:

“It is a truism, often used in accident cases, that with every day that passes
the memory becomes fainter and the imagination becomes more active.

71
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61.

A more modern exposition of the reasoning appears in Gestmin SGPS v Credit Suisse
(UK) Ltd [2013] EHC 3560 Comm at paragraphs 15 to 2276 where Leggatt J (who
seems to have studied relevant research material for this purpose) explained why little
weight can be given to evidence for recollection in any commercial case and why oral

factual testimony is often of such limited value. Among his conclusions were the

For that reason a witness, however honest, rarely persuades a Judge that
his present recollection is preferable to that which was taken down in
writing immediately after the accident occurred. Therefore, contemporary
documents are always of the utmost importance. And lastly, although the
honest witness believes he heard or saw this or that, is it so improbable
that it is on balance more likely that he was mistaken? On this point it is
essential that the balance of probability is put correctly into the scales in
weighing the credibility of a witness. And motive is one aspect of
probability. All these problems compendiously are entailed when a Judge
assesses the credibility of a witness, they are all part of one judicial
process. And in the process contemporary documents and admitted or
incontrovertible facts and probabilities play their proper part.”

following:

(1)

The process of civil litigation itself subjects the memories of witnesses to

powerful biases, the effect of which is to alter the witness’s memory of events so

as to reflect the witness statements and other materials shown to the witness,

whether they be true or false, rather than the original experience of the events:

(1) The nature of litigation is such that witnesses often have a stake in a

particular version of events or ties of loyalty or even simply a desire to

assist the party calling them,;
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{R1/44.4/5-7}
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62.

63.

64.

(i1) Considerable bias is introduced by the process of drafting witness
statements, often long after events, normally by lawyers conscious of the
significance of what a witness does or does not say, referring to
documents such as pleadings which they have never seen or “refreshing”
memory of things long forgotten.

(2) Above all, it is important to avoid the fallacy of supposing that, because a witness
has confidence in his or her recollection and is honest, evidence based on that
recollection provides any reliable guide to the truth.

It is submitted by the Defendants therefore that the Court should adopt a robust
skepticism to many of the self-serving assertions made by AHAB’s witnesses. It is one
thing to remember a fact that goes against AHAB’s interests (indeed the fact that the
witness does have such a recollection means it is more likely to be true), it is quite
another to remember matters which assist AHAB’s case but run contrary to the
contemporaneous documentation and which are only recalled many years later (having
been forgotten in the interim).

In this massive and complex case of pervasive fraud, where self-serving and even

dishonest motives — rather than mere honest but mistaken recollections — might hold

sway with a witness’s testimony, the advice to rely upon the contemporary documents
becomes highly relevant and persuasive. It is advice which I accept and will heed
assiduously as I examine the crucially important question of the state of the AHAB

Partners’ knowledge and authority given by them at the relevant times.

AHAB’s oral Opening Submissions in this trial have been heard against the background

of the revelation of the N Files and its consequences and in the context of the amended
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65.

66.

pleading of AHAB’s case as shown above. There was however, no explicit statement
from AHAB as to the admitted extent of the Partners’ knowledge at any time. I was
therefore invited by the Defendants to require of AHAB a written response to certain
questions posed in this regard.

This was directed on 22 August 2016 and on 26 August 2016 AHAB responded to each
of the questions.

These questions and answers form a very important and convenient starting point for the
examination of the crucial issue of the state of the Partners’ knowledge, especially during
Abdulaziz’s time. I set them out fully below:”’

“1. Is it common ground that, from inception, AHAB’s Money Exchange was
involved in a fraud on banks from whom it borrowed by:

(1) Dishonestly manipulating its financial statements so as to overstate the
Money Exchange’s assets and understate its liabilities;
and
?2) Dishonestly providing those financial statements to Banks so as to
induce them to lend or to renew or extend such lending?

Answer: It is common ground that the Money Exchange was involved in a fraud on
banks from whom it borrowed by:

1. Dishonestly manipulating its financial statements so as to understate the Money
Exchange’s assets and understate its liabilities (liabilities and assets were
understated to the extent that both liabilities and assets were allocated to ledger 3
which was not reported in the financial statements provided to banks™); and

77
78

As taken from Bundle {X2/8}.

As more fully explained at Section 6 of this Judgment, Ledger 3 was the ledger within the accounting records of the
Money Exchange where the Al Sanea indebtedness, although meticulously, completely and accurately recorded, was
not included in the version (in English) of the El Ayouty Audit Reports which were presented to the banks. The
information from Ledger 3 was however, included as Attachment 9 to the Arabic version of the El Ayouty Reports and
along with Attachment 8 (which revealed the full extent of the Money Exchange’s borrowings from the banks), are said
by El Ayouty to have been provided to the AHAB Partners as part of their Reports each year up until and including the
Report for 2008. Whether this in fact happened became a very important issue in the trial and its resolution of
fundamental importance to the outcome.
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2. Dishonestly providing those financial statements to banks so as to induce them to
lend or to renew or extend such lending.

AHAB admits that the fraud was operating by 1998 when Mark Hayley joined the Money
Exchange and had been operating for some years before then, but AHAB does not know
when the accounts were first manipulated for a dishonest purpose, and so makes no
admission.

2. Is it common ground that this fraud continued until AHAB’s default in May
20092

Answer: It is common ground that until May 2009, the Money Exchange continued to be
involved in a fraud on banks from whom it borrowed by:

(1) Dishonestly manipulating its financial statements so as to understate the Money
Exchange’s assets and understate its liabilities; and

(2) Dishonestly providing those financial statements to banks so as to induce them to
lend or to renew of (sic)’® extend such lending.

24. If not was there a point in time when AHAB says it was discontinued®’?

Answer: As noted above, the fraud continued until May 2009. Until 30 September 2000,
both Abdulaziz and Maan Al Sanea were aware of how the financial statements were
prepared and of the provision of the English language financial statements to the banks
(but that is not an admission that Abdulaziz “participated in the fraud”; see further the
answer to 3 below). After Abdulaziz’s stroke, only Mr. Al Sanea was aware of the fraud
on the banks.

3. Is it common ground that the following persons participated in that fraud:
(1) AHAB;
2) Ahmad;

3) Abdulaziz;
4) Suleiman;
5) Yousef;

(6) Saud; and/or

79
80

This phrase is taken to mean “or extend...”
This question was separately added by the Court to the other three points raised by the AwalCos during submissions by
Mr. Smith on 22 August 2016.
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67.

(7) Maan?
Answer: It is common ground that Maan Al Sanea participated in the fraud. It is
AHAB’s case that Mr. Al Sanea was the architect of and was responsible for the
execution of the fraud on the banks. Subsequent to Abdulaziz’s stroke, Mr. Al Sanea was
the only person named above with knowledge of the fraud on the banks. He was also
responsible for the fraud on AHAB, which is the subject of AHAB's claim.
It is common ground that Abdulaziz knew about and authorized the issue of the financial
Statements to the banks prior to his stroke. AHAB cannot say whether Abdulaziz knew
this was dishonest and, as such, AHAB does not admit that Abdulaziz participated in the
fraud on the banks (or any fraud).
It is common ground that until 30 September 2000, AHAB (through Abdulaziz) knew how
the financial statements were prepared and that the English language financial
statements were provided to the banks. It is not admitted that AHAB knowingly
participated in a fraud prior to Abdulaziz’s stroke and AHAB denies that it knowingly
participated in a fraud after 30 September 2000.

It is not common ground that Ahmad, Suleiman, Yousef or Saud participated in the fraud
on the banks.”

Thus, AHAB’s position became that while through Abdulaziz, it “knew about and
authorized the issue of financial statements understating the assets and liabilities and the
provision of the English language statements to the banks prior to his stroke” and “knew
how the financial statements were prepared and that the English language financial
statements were provided to the banks”, AHAB does not admit that Abdulaziz (and
therefore through him, AHAB itself) knew that this was dishonest. Moreover, AHAB
steadfastly maintains that whatever may have been the state of Abdulaziz’s knowledge,
Suleiman, Yousef and Saud did not know of the fraud on the banks perpetrated by way of

the dissemination of the falsified financial statements.
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69.

70.

71.

Given as we have seen,®' that by the falsification and issuance of the accounts to the
banks, some SAR 7.8bn (US$2.3bn) in fraudulent borrowings had been procured by June
2001, a very large part of those borrowings would have been procured under Abdulaziz’s
watch.

But in the absence of AHAB’s admission that such behavior was plainly dishonest, much
of the time taken in the trial had to be dedicated to an inquiry into how and why the
financial statements came to be falsified and into what the Partners, during Abdulaziz’s
time and subsequently, must have understood to have been the purpose of the
falsification.

The inquiry involved a detailed examination of the minutes and resolutions of the
meetings of the Board of the Money Exchange and of accounting records of the Money
Exchange itself which reveal the falsification process, as well as correspondence
addressed as between El Ayouty and the AHAB Partners. It proved to be very revealing.
The inquiry leaves me in no doubt that each of Abdulaziz, Suleiman, Yousef and Saud
knew of and expressly authorized the issuance of fraudulent financial statements and
knew of the fraud on AHAB’s lending banks. On the basis of his late involvement at the
final stages of the crisis leading to the collapse of the Money Exchange, the evidence of
Dawood’s involvement is also revealing of his state of knowledge and this will be
addressed also after the necessarily much wider examination of the evidence relating to

Abdulaziz’s, Suleiman’s, Yousef’s and Saud’s knowledge.

81

As recorded especially in Saud’s Calculations and as revealed in Attachment 8 to the 2001 Audit Pack.
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72.

I will explain the reasons for these pivotally important conclusions by a necessarily

detailed analysis of the evidence. Following the very helpful submission of the

Defendants, I decided that the exercise is best undertaken in five parts:

(1)

(i)

(iii)

(iv)

Firstly, by having regard to the inherent probabilities and improbabilities —
looking at the re-establishment of the Money Exchange and the commencement
of the fraud during Abdulaziz’s time in the 1980s and 1990s and its unbroken
continuity thereafter — discerning what knowledge must reasonably and fairly be
attributed to Abdulaziz and to his Partners, generally.

Secondly, by an examination of the state of Suleiman’s knowledge from 30
September 2000 when he assumed the mantle, de facto, of AHAB’s chairmanship
following Abdulaziz’s stroke and the subsequent state of his knowledge, during
his chairmanship until he died in February 2009.

Thirdly, an examination of the state of Yousef’s knowledge acquired after his
appointment to the Board of the Money Exchange from its inception in 1981, and
after he succeeded his father Ahmad to the AHAB Board in 1990 and more
particularly, after 1999, when he is shown to have received directly from El
Ayouty at least two Audit Packs, and up until the collapse of the Money
Exchange in May 2009.

Fourthly, by an examination of Saud’s involvement with the Money Exchange
from 30 September 2000 onwards, including his succession to his father
Abdulaziz’s place on the Board no later than when Abdulaziz died in May 2003,
and more especially, of what was the state of Saud’s knowledge from 30

September 2000 onwards. Fifthly, and much narrower in scope because of his
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73.

74.

75.

76.

short tenure as a member of the AHAB and Money Exchange boards, having
succeeded to his father Suleiman’s position only upon his death in February 2009
— what was the state of Dawood’s knowledge, especially when executing bank
documents for loans in the order of some SAR 10bn shortly before the collapse in
May 2009.
The nature of the relationship between Al Sanea and each of Suleiman, Yousef and Saud
by the time of Abdulaziz’s stroke, is a factor not to be overlooked when considering the
inherent probabilities or improbabilities of events as they are said to have occurred after
that time and the state of the Partners’ knowledge as time went by.
Yousef was adamant in his evidence that Al Sanea was neither liked nor trusted by
Suleiman. Yousef himself had an early falling out with Al Sanea over the latter’s
treatment of Yousef’s accounts at the Money Exchange.®? Yousef claimed to have then
realized that Al Sanea was not a man of his word and said that thereafter he no longer
trusted him. He said that every single member of the family regarded Al Sanea as
“difficult’ and “out of control”.%3
Saud said that “many family members disliked Mr Al Sanea and did not want to have
much to do with him” and, apart from by Abdulaziz, Al Sanea was not fully trusted within
the family.34
Despite this history, Suleiman and Yousef both knew, from as early as 1999, of Al
Sanea’s already massive indebtedness to the Money Exchange. This is plain from a letter

written by Yousef to Abdulaziz on 26 December 1999, a letter which Yousef also
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{Day34/32:10} — {Day34/33:10}
{Day31/15:22} — {Day31/16:22}
Saud 1W, paragraph 17-18 {C1/2/5}.
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78.

79.

admitted he would have discussed with Suleiman.’® In that letter,®® the Al Sanea
indebtedness, revealed in the Audit Pack for year end 1998 as standing at SAR 2.3bn,
was pointedly discussed. It formed the basis of Yousef’s firm complaint to Abdulaziz,
expressed as follows:

“I wish to notify you that I previously asked your Excellency for the annual
report for the Exchange (branch) submitted to Messrs Al-Ayouti and, in view
of the fact that Your Excellency does not have it as I learned from you, 1
asked Mr. Salah Al-Ayouti to provide me with a copy of the latest report
available for the Exchange branch. In reviewing it, [ noted some
observations:

1. The increase in the net indebtedness of Mr. Ma’an to reach
2.3 billion riyals on 31/12/1998 and, despite this, the
reasons for this in this way and why no end has been put
[to] the increase annually are not obvious to me knowing
that you are cautious for the withdrawals of any partner
not to increase.”

Also, as already mentioned, it is apparent from Saud’s Calculations that Saud and
Suleiman knew from circa. May 2002 that the Money Exchange had enormous
borrowings (SAR 7.8bn) and that by then the Al Sanea net indebtedness had increased
even further from the 1999 amount, to some SAR 3.6bn.

This was already indebtedness of such magnitude that Suleiman, Saud and Yousef were
bound to have been concerned that it placed at risk their personal fortunes, the financial
security of their families and the very future of AHAB itself.

This is all part of the important background against which I must assess the inherent

probabilities or improbabilities upon which AHAB’s case depends, in particular its case
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{Day29/74:18} — {Day29/75:19}.
{G/2020/1}; {G/2025/1}
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81.

82.

to the effect that after about 30 September 2000, when Abdulaziz suffered his stroke and
the putative implementation of the “New for Old” policy, Al Sanea was left very much to
himself in the running of the Money Exchange. So much so, that he was able to
circumvent the crucial “New for Old” policy by forgery and manipulation and use the
Money Exchange, without the knowledge or authority of the AHAB Partners, to incur
and misappropriate debt of such overwhelming magnitude as to bring AHAB to the verge
of bankruptcy.

The obvious inherent improbability that the AHAB Partners, successful and sophisticated
men of business, would have allowed affairs to have developed in that way dictates a
cautious and skeptical approach to their evidence, an approach that more than justifies in
this case, primary reliance upon the contemporaneous documents in the search for the
truth.

THE RE-ESTABLISHMENT OF THE MONEY EXCHANGE,

THE COMMENCEMENT OF THE FRAUD WITH
THE GENERAL KNOWLEDGE OF THE AHAB PARTNERS
DURING THE 1980s AND 1990s: “ABDULAZIZ’S TIME”

It will have been noted from paragraph 99A of AHAB’s pleaded case excerpted above,?’
the assertion that the “Money Exchange was set up initially by Abdulaziz Algosaibi, then
the chairman of AHAB, in order to give Mr. Al Sanea an income and position in the
Algosaibi family business.”

Against the background of Al Sanea’s marriage to Abdulaziz’s daughter Sana’a, this
pleading, as Mr. Lowe came to describe it, is tantamount to an allegation that the Money

Exchange was set up “as a form of dowry”. But as the evidence revealed, the true raison
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Atp 37.
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83.

84.

85.

86.

87.

d’etre of the Money Exchange was no such thing. Nor was it to continue the modest
activities of a bureau de change which characterized the Money Exchange’s earlier
existence.

Instead, AHAB’s purpose in re-establishing the Money Exchange was, I am satisfied, to
access funds on a scale never before available to it, to reduce the cost of financing for
AHAB’s businesses, to finance its investments and to revitalize and diversify AHAB’s
business interests, which had been stagnating from in the 1980s.

This is all apparent from such contemporary documents as were disclosed by AHAB.
Item 1 of the AHAB Board resolution of 27July 1981 by which the Money Exchange was
re-established®® stated that “The Board unanimously agreed...to approve the
establishment of a new activity for (AHAB) under the name of “Ahmad Hamad Algosaibi
and Brothers — Exchange and Commission Branch.”

Item 4 recorded the shareholdings as intended to be 65% AHAB, 25% Al Sanea and 10%
Yousef, the latter because (as item 3 explained) he “wished to be a partner in the capital
of the Exchange and Commission branch.” This wish was to be granted no doubt because
Yousef, the eldest of his generation, is also the son of Ahmad who was then, along with
Abdulaziz and Suleiman, an equal partner in AHAB.

Item 2 recorded the approval of a “share capital of twenty million riyals, “for now.”” This
was later resolved to be increased to SAR 200m although it was never actually paid up
by the Partners, as El Ayouty more than once recorded in their Reports and advised
should be rectified. Indeed, Yousef admitted in cross-examination to never having paid

his subscribed portion of the capital. This was although he and the other Partners signed
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{G/885/1}
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the partnership deed which recorded their agreement to pay SAR 200m. Yousef also
admitted to being aware that the other Partners had not paid their shares either:®

“0. You knew that your partnership agreement in 1984 identified the SAR

200 million capital that was required, so you can’t say you didn’t

know about it?

A.  No, [said.”

“Q. When did you pay that [your 10% share/ SAR 20 million?

A.  Ididn’t.”

“QO. You personally had no idea that anybody had paid any capital into the
Money Exchange?

A.  No.
Q. Because you didn’t.?
A, Ididn’t”

88. The AHAB Partners also knew that the Money Exchange was making representations to
third parties that the SAR 200m capital had been paid, not only in its financial statements,
but also in its correspondence to the banks, including those conveying annually its
financial statements. Thus, its letterhead blazenly conveyed the misrepresentation which
became permanent throughout the life of the Money Exchange: “(PAID UP CAPITAL SR

200 MILLION).”*

89.  Yousef also acknowledged that he knew of this misrepresentation:
89 {Day31/79:7-10}; {Day31/68:10-11}; {Day31/73:14-18}
9% See for instance {H23/43}.
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“0,

So you would have understood that the financial statements of the
Money Exchange would show the capital as being SAR 200
million?

Okay.

Not “Okay”. You would have understood that?
Yes.

“Yes” or “No”’?

Yes.

Notwithstanding the fact that you didn’t pay your share and you
didn’t know whether anybody else had paid their share? Is that
right?

Well, because I .. as I said before, I don’t...I. There are so many
meetings about the board that I don’t attend. Although I signed it,

2

yes.

Of course. And you hadn’t paid your share. Did you have any
reason to believe anybody else had paid their shares?

No.

Nevertheless, the financial statements of the company would have
shown the capital as being SAR 200 million, wouldn’t they?

Well, it’s just that .. I don’t know whether ... nobody asked me to
pay my share. So I don’t know about... that’s why ...

Did you offer? You realized when you signed in 1984, when you
signed up on the amended partnership deed, that that was your
responsibility, why didn’t you offer to pay? Why didn’t you write
another cheque?

Nobody asked me.

58



90.

91.

Q. You couldn’t have written another cheque, could you.
A.  Yes.

Q. ...for SAR 20 million?

A.  Yes, yes.

Q. You could?

A.  No.

Q. Youdidn’t have the SAR 20 million?

A.  No.”

“Q. You must have realized that AHAB Money Exchange was
advertising to the world that its capital was SAR 200 million, in
correspondence and financial statements?

A. Yes.

Q.  And you must have realized that that was not true? Correct?

A.  Probably.”!

As no more than an initial ten percent of the capital (SAR 20m) was ever paid up by the
Partners, there were repeated remonstrations from El Ayouty about the on-going failure
to pay the “declared capital” of the Money Exchange.

For instance, on 3 May 1990, El Ayouty wrote to “Mr. Managing Director” of the Money
Exchange®? stating that:

“The company is suffering from a shortage of equity funds, and has done
ever since it started its activity and right up until the present time, as 90%

91
92

{Day31/79:15} — {Day31/80:3}; {Day31/81:6} — {Day31/82:3}; {Day31/87:24} — {Day31/88:6}.
{G/1304.2}; {G/1304.3}
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92.

93.

94.

of the declared capital is still unpaid and furthermore those resources
comprise real estate funded from external sources, namely funds
borrowed from the banks, which increases the speculative nature of the
ownership of them.”

El Ayouty therefore recommended that “the equity resources of the Money Exchange
branch should be separated by paying up the unpaid part of the declared capital.”
Despite the Partners each year no later than from 1993 onward, unfailingly declaring and
paying themselves “dividends” through the Money Exchange in the order of SAR 36m to
SAR 75m each year,”? this prudent advice to pay up the minimal capitalization of the
Money Exchange was never heeded.’*

It thus became plain that the Money Exchange was never funded or intended to be funded
in any significant way by AHAB. Its real purpose, at least from the Partners’ point of
view, was to raise borrowings by the use of AHAB’s name, in order to fund its operations
and the acquisition of investments. There was very early evidence of this intention, as
appears from a Board resolution dated 3 April 1983° by which it was resolved by
Ahmad, Abdulaziz and Suleiman, to arrange a short term loan in the amount of US$45m
from a syndicate of international banks: “for gemeral working capital and expansion
purposes of the Algosaibi Group. The Money Exchange Bureau, as a Division of our
Company, is, as a matter of policy, authorized to act as the central treasury for the

Algosaibi Group and is therefore arranging the loan. The loan agreement will be signed

93

94

95

For example, Resolution R/10 dated 3 March 1993 (which is referred to at {N/1005/2} paragraph 13 and seemingly
decided by R/39 on 4 April 1994 {G/1523}; {G/1523.1} to be retained); R/62 of 27 February 2000 {G/2085.1/1}; R/78
of 2 September 2001 {G/2544/2}; R/120 of 29 March 2004 {N/1024/1}.

While allowing themselves to become complicit in AHAB’s dissemination of the fraudulent financial information (as
will be more fully discussed), El Ayouty was in the early stages very critical of the approach adopted by the Partners in
the manipulation of the financial statements and more of their criticisms will be examined here and in a separate

segment of this Judgment.
{G/965/1}

60



95.

96.

97.

on our behalf by Mr. Maan Abdulwahid Alsanea later this month, which is consistent
with the authority delegated to him in the list of authorized signatures of our Money
Exchange Bureau.”

A letter written by Abdulaziz on 20 December 1990,% in his capacities as Chairman and
Managing Director of the Money Exchange to the Partners stated, among other things, as
follows:

“When we decided to re-activate the Exchange business in the second half
of 1981, our decision at that time was based on the aim of reducing our
direct dealings with banks and directing the greatest part of our dealings
to (the) Exchange branch so that, by this means, it would be able to
provide a large part of the commission®” which the banks used to receive
from the head office. As a result of this transfer, the office’s debtor
balance was transferred from the banks to the Exchange branch and in
return the bank’s balances started to fall as the majority of our dealings
take place via our Exchange branch.”

Thus, Abdulaziz recorded and described the activities of the re-launched Money
Exchange as a central borrowing and financing hub for all of AHAB, with one early
benefit being the saving of “commission” (interest) that AHAB would otherwise have to
pay to the banks.

He went on in this letter to recall that due to AHAB’s “debtor balance” having reached
SAR 300m at year end 1990, it had been decided to repatriate funds from abroad to Saudi
Arabia: “which would enable us to pay the Exchange balance on the one hand and to
liquidate the blocked accounts in our records, which have been stopped for many years

and which resulted from the stagnation of our companies’ operations in AI-Damam and

96
97

{G/1359}; {G/1361}
It became common ground in the trial that “commission” refers to interest.
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others as well as the commissions added to their balances throughout the period of
stagnation which began at the start of 1985 AD.”?
98. This plan was not however, put into immediate effect. As the letter went on to explain:

“However, after exhaustive discussion, we found that there were many
considerations preventing us from implementing this decision, amongst
which were:-

(a) The circumstances at the start of 1990 were indicative of
improvement and good to come in general, perhaps through the
revenue achieved by our factories during 1990 and 1991 AD,
which could act towards reducing our balance at the Exchange
branch.

(b) Elsewhere we were very hopeful of an increase in the capital of the
American-Saudi bank at the meeting, which was held in London in
August.

(c) Some of the deposits abroad were surety for some of the funds the
Exchange branch is using and there were commercial ties between

the Exchange branch and the banks which held our deposits at that
time.”

99. This excerpt gives insight into two attitudes in particular which came to be emblematic of
AHAB?’s approach to financing through the Money Exchange: a lack of aversion to the
risks of excessive leveraging and a willingness to rely upon the increased value of
investments (here, for instance, the shares in American-Saudi bank “SAMBA”) as a
hedge against the rising costs of borrowing.

100. As Abdulaziz went on in this letter to explain, the plan to repatriate funds from abroad
did not become an urgent reality requiring the return of amounts totaling some SAR

3

289m until when, “...after the invasion of Kuwait... requests from the owners of the

% {G/1359}; {G/1361}
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101.

102.

deposits at the Exchange branch rained down on us... We studied the matter and decided
to withdraw the deposits from banks abroad...By this we were able, thanks be to God, to
preserve our commercial reputation locally and internationally...”*°

AHAB?’s strategy behind the re-establishment of the Money Exchange was also the
subject of evidence given by Yousef under cross-examination. By reference to paragraph
38 of his witness statement,!® he accepted that the Money Exchange was set up as an
investment vehicle for AHAB and that his own motivation for becoming a Partner was to
obtain an interest in the financial business to be undertaken. This was to be an important
asset for him:!%!

“Q. You accept that you wanted to become a partner in the Money Exchange?
A. Yes, Idid.

Q. Let me suggest to you why you were interested. This company was set up
to pursue the plan to buy shares in banks.

A. Yes, that’s correct.

Q. And by being a partner in this business, you were going to have your own
share in that business?

A. Of course.
Q. You were going to get a 10 percent interest in that business?

A. Yes.”

Against that background of the re-establishment of the Money Exchange, it augured not

at all well that an entity established for the purpose of raising borrowings for the

99
100
101

{G/1361/2}
{C1/3/9} put to Yousef on {Day 31/36:22} — {Day 31/38:8} by Mr. Lowe in cross-examination.
{Day31/36:23} — {Day31/37:38:8}.
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104.

105.

acquisition of investments and for the large scale funding of the business and personal
activities of the Algosaibis, should begin with the abject failure of the Partners to pay up
their capital pledges. From the beginning, this meant that there was virtually no equity
investment by AHAB in the Money Exchange. No assets of any existing trading business
was transferred to the Money Exchange and the Algosaibis did nothing to fund the
development of the proposed investment business.

It follows from the fact that there was virtually no equity injected, that AHAB’s
contention that the Money Exchange was set up as “a kind of dowry” for Al Sanea, is
unfounded. There was no equity portfolio to be given to him. The acquisition of the
investments came later by the application of borrowed funds. Moreover, the capital
pledged but unpaid was proportionate to each Partner’s interest in the Money Exchange
and this was reflected in AHAB’s retention of 65% even while Al Sanea was given 25%
and Yousef allocated 10% — it seems simply because he is the son of Ahmad, then the
Chairman of AHAB.

In reality therefore, what the Algosaibis contributed to the Money Exchange was not
capital but primarily the use of their well-established name for borrowing — the so-called
“name lending” which characterized the very large number of transactions entered into by
the Money Exchange.!%?

It is fair to infer from all the foregoing that anyone with knowledge of the business model
intended for the re-establishment of the Money Exchange and of its lack of capitalization

would have appreciated that the model could only operate by means of continuous and
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And as described by Simon Charlton: Charlton 1W, paragraph 38 {C1/5/11}: “Almost all of that lending to (the
Money Exchange) was made in reliance by the banks only on the purported personal covenants of the AHAB partners
provided in the form of signatures on facility documents or guarantees — what is termed in the Middle East “name
lending.””
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107.

increasing borrowing. In particular - and of central importance to an examination of the
state of knowledge of the AHAB Partners - all of the investments made by the Money
Exchange (and most significantly the shares held in SAMBA), were made using
borrowed funds.

Moreover, as appears from Abdulaziz’s reflections cited above, once the investments
were acquired, holding and retaining rather than trading them became AHAB’s long term
strategy. And, as already mentioned, the evidence also revealed, as will be shown further
below, that on the annual basis, the Partners almost invariably resolved to have the
Money Exchange declare and distribute as dividends the income produced from the share
portfolio, rather than use it to capitalize the Money Exchange or pay down the cost of the
borrowing used for the acquisition of the shares. This necessarily all meant that the
Partners must have appreciated the need for ever-increasing bank borrowing.

Even while this all became apparent from the documentary evidence, it was also
acknowledged by Yousef in cross-examination: '

“Q. Holding those bank shares was a long-term plan, wasn’t it? It was
part of a drive to become interested in banks?

A.  Yes.

Q. Soitwasn’t going to be traded, and we know ...

A.  No, no, no.

Q. - the portfolio was kept for a long time. So how was an

investment return going to be calculated on a portfolio of shares
that was never traded?

103

{Day31/45:9-19}; {Day33/103:8-13}; {Day36/50:5-9}; {Day31/90:7-12}; {Day31/93:9-16}.
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A.  Idon’t know how to explain that.”

“Q. You must have been aware of it. You might have forgotten but you
must have been aware of it: that this was the source of their
prestige.

A.  Probably, yes.

Q. They weren’t going to sell the shares.

A.  Probably, yes.”

“Q. [Itis certainly the case that, not so much you, I think, but Abdulaziz
and Suleiman were therefore very reluctant to dispose of the
portfolio of bank shares. (Question interpreted).

A:  (Through interpreter) Correct.”

“Q. Looking back on it, you appreciate, don’t you, that without any

capital and with no accumulated profit, the investments could only have

been purchased with bank borrowings? You know that now, don’t you?
1t’s obvious, isn’t it?

A Yes.”

“Q. I am suggesting to you that you would have understood perfectly

well that the only way in which the Money Exchange could finance the

acquisition of investments was through borrowing. Is that not the case?

A.  Probably, yes.

Q.  You would have understood that, probably?

A.  Yes, yes.”

108. This understanding of the business model to be adopted by the Money Exchange was

clearly not confined to Yousef. The context examined above reveals its adoption also by
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109.

110.

I11.

112.

the other Partners - Abdulaziz especially - and the further understanding that Al Sanea
was to be their instrument of its implementation.

This early understanding of the proposed business model is of fundamental importance as
it sets the stage for the crucial enquiry into what it was that the Partners could have
believed was going on with the Money Exchange in later years.

Contrary to the picture one sees already emerging by the late 1980s, the Partners’ reputed
aversion to borrowing is relied upon by AHAB as a basis for its case of lack of
knowledge and authorization on the part of the Partners. The notion is expressed most
pointedly, albeit only in hearsay terms, by their key witness Mr. Hayley: %

“I was told that leverage and borrowing were anathema to Abdulaziz
Algosaibi, who came from a culture of using cash flow to fund
expenditure. By contrast Mr. Al Sanea used leverage as the means of
business expansion.”

The documentary evidence and the Partners’ understanding of it even in the early days
already belied that reputation, as it revealed the different long term strategy of borrowing
for the acquisition of investments.

Yet, despite that strategy for the long term use of the Money Exchange for borrowing and
his relatively young age of only 25'%° at the time in 1981,!% the day-to-day management
and control of the Money Exchange was, in fact, given over to Al Sanea — as indeed, was
the responsibility for the management of the investment strategy. It appears that he was

expected to forgo all other business activities to dedicate himself to the Money Exchange

104
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Hayley 1W, paragraph 31 {C1/9/9}.

Ahmed was about 80, Abdulaziz about 60, Suleiman about 54 and Yousef about 35: {Day29/38:1-3};{Day29/37:23-
25}; {Day29/37:18-22};{Day29/37:17-19}.

Per Yousef {Day29/38:11}.
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114.

115.

and that his abilities and efforts in this regard were to be especially appreciated and
rewarded.

This appears from the recital to the Internal Partnership contract dated 28 July 1981,'%7
which referred to Al Sanea’s role in managing the “equity” business and provided him
with a one-off incentive in the event of a sale of the investments:

“Whereas Mr. Maan Abdul Wahed Al Sanea ceased all his private
business and investment activities ( ...) which he was carrying out for his
own personal account .... and he has put in the increased effort required
particularly relating to the equity business which needs effort due to its
conditions and specific nature and likewise all his investments are now
transacted in the name of the company’s Money Exchange and
Commission branch...

It has therefore been agreed that Mr. Maan Abdul Wahed Al-Sanea shall
receive 15% (fifteen per cent) of the net income from investments in the
Branch either when they are credited to the company’s account or re-sold,
that is, once only. He shall not be entitled to this percentage again when
they are resold or disposed of in the future.”

As will be seen below,!%® Al Sanea’s right to 15% would later cause disagreement from
Suleiman, Saud and Yousef, in proposals which emerged for the liquidation of the Money
Exchange.

But Al Sanea’s management role was never in question. It was confirmed by a power of
attorney executed in his favour on 20 August 1981 signed by Abdulaziz'*® and was later
superseded by a power of attorney dated 16 August 1983 signed by Abdulaziz!'® which

appointed him jointly with Yousef to manage the Money Exchange. Al Sanea’s position
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110

{G/850}; {G/851}.

When looking in detail especially at the state of Yousef’s knowledge at Section 1, paragraph 352 of this Section et seq
of this Judgment.

{G/923}; {G/924}

{G/986}; {G/987}
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117.

was reaffirmed from time to time in a series of Board resolutions. For example, a
resolution of the Board of the Money Exchange dated 16 October 1986, signed by
Abdulaziz, Suleiman, Ahmad and Al Sanea'!! stated:

“Reference to the Board of Directors resolution number T/3678 dated
212/1982G and the Management decision dated 12/2/1983G, the
delegated board member of the Company is Ma’an Abdul Wahed Al
Sane’e, who has the full authority in relation to the management of the
Company such as for example the employees matters, the banking
facilities in all respects, such that Mr. Ma’an would be responsible for the
systems and policies of the Company as he deems appropriate.”

While Al Sanea appears to have maintained most of the management responsibilities
required to conduct the business of the Money Exchange, the evidence shows that this,
from the outset, was not without checks and balances put in place to vouchsafe AHAB’s
interests. After all, Al Sanea, in addition to his relatively young age, was never himself an
AHAB Partner. Moreover, the Money Exchange became, as intended, an extremely
important area of AHAB’s operations. Not only did it come to hold the investments
which were the key to AHAB’s banking ambitions through its ownership of the SAMBA
shares, it was also the means by which AHAB would obtain funding for its other
businesses and for the Partners’ personal expenses.

The AHAB Partners appear to have adopted different levels of supervision as may be
gleaned from the AHAB Board Resolution by which the Money Exchange was re-

established and by which it was resolved to appoint Al Sanea as Managing Director.'!?
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{G/1096}; {G/1097}. Further resolutions in similar vein were passed, see for example the resolution dated 30 June
1987 signed by Abdulaziz: {G/1128}; {G/1129}.
{G/884}; {G/885}
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118. Four primary methods of supervision were contemplated and, although persistently
denied by both Yousef and Saud,''3 appear to have been carried on in various practical
forms throughout the existence of the Money Exchange, right up until its collapse in May
20009.

119.  First, there was to be direct supervision by one of the Partners:

(1) At item 3 of the Resolution it was resolved to accept Yousef as a partner with a
share of 10% of the capital and that:

“Yousef will work with Mr. Maan Al Sanea and must be present at

all times in the branch so that one of them is always present in
case the other is travelling and the branch is never left without the
management of one of them regardless of the reason.”

(i1) In this regard, Yousef accepted that his appointment was “fo look after AHAB's

interest” in light of AHAB’s “significant interest in the Money Exchange”:''*

“Q. What this looks like to us is that you were being appointed
by AHAB to look after AHAB’s interest in the Money
Exchange, just as Suleiman was appointed to the cement
factory as a director and Abdulaziz to SAMBA?

A.  Yes.

Q. That was the real reason why AHAB was interested in making sure
that you were a director because it was going to have a significant
interest in the Money Exchange; correct?

Chief Justice: I didn’t hear the answer.

A.  Yes, of course.”

13 Yousef 1W, paragraph 32 {C1/3/8-9}; Saud 1 W, paragraph 96 {C1/2/20}.
4 (Day31/40:3-13}
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124.

The evidence also shows that Saud was later appointed as director of the Money
Exchange, although Saud steadfastly denied knowledge of his appointment,'!> a denial
which itself became of significance in the trial as will be examined in more detail later
on.

Secondly, while Al Sanea was appointed Managing Director, he was to work under the
close and direct supervision of Abdulaziz. As item 7 stated, the Board resolved:

“To approve the appointment of Maan Abdul Wahed Al Sanea as the
Managing Director of the Branch and the Board authorizes Sheikh
Abdulaziz Hamad Algosaibi — Managing Director of the Ahmad Hamad
Algosaibi and Brothers — to assign the powers and responsibilities of Mr.
Al Sanea.”

It would presumably have been by the exercise of the authority vested by this resolution
that Abdulaziz granted to Al Sanea, the powers of attorney mentioned above.

Thirdly, it was resolved at item 8, that AHAB’s financial controller, at the time Dr.
Mahmoud Sami Mustafa (“Dr. Sami”), would also have oversight and would prepare the
financial statements of the Money Exchange:

“The board decided that the general financial manager and chief
accountant of the head office of Ahmad Hamad Algosaibi Brothers Co.
shall be in charge of following up and monitoring the branch’s activities
and that a detailed financial statement should be prepared every three
months...”

As will be seen below, the fraudulent systems of capitalization of interest and the creation
of adjustment schedules to falsify the accounts, were implemented by Dr Sami on the
instructions of the Partners and remained in place throughout the life of the Money

Exchange.
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For example: {Day 44/62:1-5}
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126.

127.

128.

129.

Fourthly, at item 9, the Board resolved that AHAB’s own longstanding auditors, El
Ayouty, would be the external auditors for the Money Exchange, even while authorizing
Abdulaziz “fo look into the issue of appointing a second external auditor alongside El
Ayouty if that is necessary to enhance the progress and organization of work.”

As will also become clearer below, the role of El Ayouty in the grant of audit approval to
the financial records of the Money Exchange was pivotal to the use of the Money
Exchange for bank borrowing. El Ayouty’s involvement was arranged and insisted upon
by the Partners.

It is manifest from these detailed resolutions that the Partners intended to keep a close
watch over and tight control of the business to be conducted by the Money Exchange.
The fact that AHAB intended to have such control is only consistent with the intention
that the Money Exchange would become AHAB’s financial hub and would need to use
AHAB’s name for borrowing from the banks. AHAB’s reputation would be at stake.
Indeed, as the evidence came to reveal, in no other business that AHAB operated was
there a similar high degree of direct oversight and control by the AHAB Partners. The
other subsidiaries all had their own separate boards of directors, accounting systems and
external auditors. Their minutes were not required to be signed by all the AHAB Partners
themselves and the AHAB Board (through its Chairman) did not demand to receive
detailed Audit Packs for those other businesses, as the evidence revealed was the case
with the Money Exchange and the El Ayouty Audit Packs.

The context of the early re-establishment of the Money Exchange became an important
back drop against which to examine AHAB’s case, as epitomized by the constant

personal refrains of Yousef and Saud in particular, that Al Sanea was left to “manage” or
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131.

“run” the Money Exchange on his own — that the Money Exchange was “Maan’s
thing.”!1°

Given the context, the unavoidable and obvious question became: what business was it
that Al Sanea was being left to run?

It was clear from the outset that the only activity was to be that of borrowing and this was
largely aimed at acquiring and retaining the strategic share portfolio. As the borrowing
increased, it would have remained clearly understood that the purpose of the Money
Exchange would be to service the increasing indebtedness and the withdrawals by the
Partners and, to the extent the Partners were aware, by Al Sanea himself. As the
borrowing grew, it must also have been understood that an increasingly large and
sophisticated operation was required. It must therefore be regarded as inherently
improbable, that although the Partners left the management of the day to day operation to

Al Sanea, this also meant that they were unaware of the fact that the Money Exchange

was being increasingly used for the acquisition of fraudulent loans.

A more detailed examination of the knowledge of the AHAB Partners

132.

133.

It is against that general background that [ now turn to examine in detail, the knowledge
of the Partners of the manipulation of the financial statements of the Money Exchange,
beginning during Abdulaziz’s time.

As shown above, it became common ground during the trial that the financial statements
procured during Abdulaziz’s time were misleading. As the Board minutes reveal,

“capitalization” of interest can be traced back to as early as 1986.
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Per Yousef: {Day33/104:5}; per Saud: {Day46/67:6-7}.
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135.

136.

Given AHAB’s decision continuously to borrow in order to acquire and retain its
investments without ever intending to pay down that borrowing from its own income, the
Money Exchange was faced with a dilemma from inception. If it revealed to the lending
banks its true indebtedness relative to its real net worth, the banks would not have
continued to lend and AHAB would have been forced to sell the investments to repay the
indebtedness. As will be seen,!!” except for short periods of time, the market value of the
share portfolio was significantly less than the bank debt of the Money Exchange. If not
forced into bankruptcy, at the very least AHAB’s good name and creditworthiness would
have been damaged if the true state of affairs was revealed to the banks.

Rather than accept and face that reality, the evidence reveals that AHAB decided that the
financial statements which would be published to the banks had to be manipulated so as
to understate the liabilities of the Money Exchange to present a misleading position to the
lending banks. The obvious and most telling information to be eliminated from the
financial statements were the true amounts of the indebtedness and the net losses which
flowed from the high interest burden, estimated to have averaged approximately 8% per
annum throughout the life of the Money Exchange.!'®

As revealed in the minutes of the Board meetings of the Money Exchange, the process of

manipulation of the financial statements was repeatedly approved and signed off by the
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To be examined in some detail when considering the El Ayouty Audit Packs (below) and when considering “Benfits” in
section 2.

The estimate of the SIFCOS5 expert accountant Mr. Theo Bullmore in his calculations of the total costs of the
borrowings. There was no fundamental disagreement between the experts as to the use of this rate of interest. Indeed,
there is contemporaneous evidence of this being the applicable interest rate from the El Ayouty Audit Reports. See for
example {G/1642/3} — the Report for 1995.
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137.

138.

139.

140.

141.

AHAB Partners from 1986 onwards. Important extracts from the minutes will be
examined in some detail below.

Not all of the minutes approving of the financial statements for each year have been
disclosed. However, it can be seen from those which have been disclosed, that the
resolutions approving of the manipulations or other significant decisions relating to the
financial statements were invariably approved by the Partners, including in cases where a
single partner (e.g.: Abdulaziz or Suleiman) signed off on behalf of himself as well as the
others. Moreover, on a number of important occasions when changes in fraudulent
accounting practices were being recorded, it was AHAB’s practice to ensure that every
AHAB Partner signed even when plainly not necessary for them to do so.

The reason for this was the subject of some hypothesizing by the Defendants, on whose
behalf Mr. Lowe submitted that it would have been at the insistence of El Ayouty, as a
condition of their grant of audit approval for the financial statements, that all the Partners
were recorded as having approved of the fraudulent accounting practices.

As will become apparent from the examination to come below of the fraught exchanges
between El Ayouty and the Partners on this subject, this is a reasonable inference to
draw.

From these exchanges, it may be inferred that the Partners’ approval was regarded by El
Ayouty as an assurance that AHAB could not later sue them for having certified the
fraudulent accounts. By their signatures, the Partners were thus required to manifest their
assumption of responsibility for the fraudulent practices.

The resolutions in question were not simply blanket approvals of the financial statements.

They expressly and specifically endorsed the two most significant fraudulent practices:
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142.

the “capitalization” of interest and the elimination of balances by measures to “reduce”,

“transfer” or otherwise make “adjustments” to the accounts.

Early examples are seen in a summary (dated 27 December 1986) of resolutions made

during 1986,!" signed by Abdulaziz and Suleiman (with their signatures attached also at

Resolution 4 as if to mark its special significance). Here they recorded their approval of a

further purchase of shares by the Money Exchange and the following decisions about the

methods of accounting:

“4.

10.

11.

12.

To approve the balance and report of the auditors for the year
1985 and also to separate the Exchange balance from Investment
for the 1985 financial year... [signatures of Abdulaziz and
Suleiman].....

To capitalize the interest deriving from the investments as on 31
December 1986 and to consider them an indivisible part of the
cost of these investments.

To reduce the advances and loans and accounts in debit within the
bounds of 200 million Riyals from the loans and deposits
belonging to the main centre, in line with the need to reduce the
size of the budget.

To reduce the investment point as on 31 December 1986 within the
bounds of the sum of 160 million riyals and to do so from the
deposits and loans of the main center in line with the need to lower
the size of the budget to be in keeping with the year 1985.

To commission the Exchange management to make any transfers
between the points of the budget as on 31 December 1986 such
that the numbering matches the numbers of 1985 and to display
them well, in a way suitable for the next stage, and sign the
necessary records for this.”
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{G/1104}; {G/1105}
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144.

145.

146.

147.

And so it appears virtually from the outset, that both Abdulaziz and Suleiman were aware
and had approved that the interest due on the borrowings for investments and which was
not being paid by AHAB from income, was to be “capitalized” and so treated as adding to
the “cost” (i.e.: the capital value) of the investments. Moreover, it appears that they were
also aware and approved of adjustments to the loans and profit figures in the financial
statements “such that the numbering (for the following year) matches the numbers of (the
previous year)” and must have appreciated that these would have been misleading and
deceiving of the Money Exchange’s bankers.

Despite AHAB’s refusal to admit to what must have been Abdulaziz’s and Suleiman’s
(and later Yousef’s and Saud’s) certain knowledge and appreciation of the fraudulent
nature of these practices, it cannot be doubted that that must have been their state of mind
when approving of them.

These men were never to be regarded as uneducated or unsophisticated street merchants.
Each in his own right was or is a knowledgeable and experienced man of business,
responsible in turn not only for the Money Exchange but for other very substantial and
sophisticated areas of operation of AHAB’s widespread business interests.

The manifestation of their knowledge of and their intentions behind the fraudulent
practices, only became more explicit as time went by.

A “summary” of Board Resolutions taken during 1987, dated 16 March 1988!?° and
signed by Abdulaziz, Suleiman and Yousef, recorded that:

“At the management board meeting on 16/3/1988 a summary of the
resolutions for 1987 was passed with details as follows:
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{G/1167}; {G/1169}
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149.

150.

Firstly: to continue to capitalize interest realized of the investment
branch as at 31 December 1987 and to consider it an indivisible part of
the investments’ cost and this is in implementation of the resolutions of
the management board in previous years.

Fourthly: To commission the management of the Exchange [branch]
with making the necessary change to the financial statements in the
accounts of 31/12/1987.

This is so that the balance of the accounts appear in the right form to
others and these changes will be done by reducing the size of the
budget to fit in and (sic) the comparison figures for previous years.

Fifthly: To accredit the balance, profits and loss for the Exchange
branch as of 31 December 1987 after making the changes referred to
in the previous paragraph.

Sixthly: To accredit the separation of Exchange from Investment in
the books with effect from the first of January 1988.” (Emphasis
added.)

The process was again signed off in 1988 by the AHAB Partners in Resolution R/73 of 14
November 1988,'%! in terms which were reproduced in successive resolutions passed each
year until at least 1992.

Dr. Sami, who passed away in 1992, was said by Omar Saad!?? to have been the likely
draftsman of these minutes.

The false accounting practices (capitalization of interest and elimination of debt balances,
i.e.: “cutting adjustments”) were by now fully institutionalized:

“First: the issuance of a consolidated balance sheet for Exchange &
Investment Divisions, as has been the practice in previous years.
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{G/1203}; {G/1204}
{Day90/74:7-10}
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152.

153.

Second: to continue in the capitalization of interest due on the Investment
Division as at December 31, 1988 and to be considered as an integral
part of the investments cost in accordance with previous decisions passed
by the Board of Directors in this regard.

Third: To delegate the Exchange Department (Abdul Aziz Hamad Al-
gosaibi and Maan Abdulwahed Al Sanea) to make necessary adjustments
to both sides of the assets and liabilities in order to show the budget
[accounts] in an appropriate manner to others and to adopt these

amendments to suit the comparative figures for previous years”
(Emphasis added.)

As if to underscore its significance, this resolution R/73 of 14 November 1988 was signed
off by all three Partners, Ahmad, Abdulaziz and Suleiman (i.e.: every AHAB Partner at
the time) as well as by Yousef - the latter no doubt in his capacity as a director of the
Money Exchange. He is shown to have signed off over successive years to minutes
recording in similar terms the same practices.

The original of Resolution R/73 was of course, in Arabic and so it must be assumed that
Yousef (although also competent and testified mostly in English) would have read and
understood it. He admitted that he would read documents before signing them.!?3 He also
admitted to seeking the explanation for financial matters which he could not himself
decipher, explanations which, at this time, would have been readily provided by
Abdulaziz or Dr. Sami.!?*

And so, although throughout his testimony protesting his incompetence in financial
matters, I am compelled to find that Yousef, who remained on the AHAB Board

throughout from his succession to his father Ahmad in 1990, must have understood the
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{Day30/83:21} - {Day30/84:7}
As he admitted {Day34/17:21-25} and as Omar Saad later confirmed {Day88/38:19-22}.
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155.

156.

meaning of these resolutions in R/73 and the similar resolutions which he approved in
subsequent years.

In particular, the two fraudulent accounting practices endorsed by Resolution R/73 in
November 1988 (capitalization of interest and adjustments to the balance sheet) were

repeated every year up to 1992:

(1) By resolution dated 6 December 1989;!%

2) By resolution taken at a meeting on 3 December 1990 (as appears from a
Summary of resolutions passed during the year 1990) (R/17/2);!2¢

3) By further resolution entitled “Summary of Resolutions of the Board of Directors
Passed During 1991, dated 8 January 1992 (M5/76)”;?

€)) A Board Resolution in Arabic (R/55) dated 9 February 1992;!28

Thus, there is clear and compelling evidence that every year throughout the period 1986

to 1992, the AHAB Partners resolved to capitalize interest (i.e.: treat interest as part of the

cost of the shares and remove the liability to pay interest from the profit and loss account,

treating it instead in the balance sheet as accretion to capital) and remove large amounts

of liabilities for debts from the balance sheet - all in order to present a false picture to

their bankers of the financial position of the Money Exchange.

Each of the Partners during those years signed up to these fraudulent practices and there is

no evidence, and so no basis in my view, for concluding that they did not know what they

were doing.
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{G/1264}; {G/1265}
{G/1278.3}; {G/1278.4}
{G/1425.1}; {G/1425.2}
{G/1426.1}; {G/1426.2}
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The Adjustment Schedules

157.

158.

159.

The fraudulent manipulation of the financial statements was implemented by way of
calculations set out in a series of “adjustment schedules” entitled “The Amendments
Performed on the Book Figures to Show the Financial Date as of 31 December” of each
year “(in English)” - the last phrase in parenthesis being a reflection of the intention that
these would find their way into the statements to be published to the banks only in
English.

Each schedule began with a repetition verbatim of the text of Resolution R/73, the 14
November 1988 resolution, thus:!2°

“In implementation of Board of Directors decision No.R/73 dated 14
November 1988, which provides for “commissioning the money exchange
administration (Abdulaziz Hamad AlGosaibi and Maan Abdulwahed Al
Sanea) with implementing the amendments required to lessen [cut off] the
assets and liabilities, in order to present the budget appropriately to
outside parties, and to accredit those amendments so that they match with

2999

the comparison figures from the previous years.

The actual methodology is graphically apparent from the adjustment schedules
themselves. They had been seen by and were routinely signed by the Partners. As set out
in Section C1 of the Defendants’ Closing Submissions'3? and as was ably demonstrated in
submissions by Mr. Lowe and as I accept, the balances produced by each schedule can be
traced into the financial statements of the Money Exchange. In other words, those
statements reflect the result of adjustments to the Money Exchange’s ledger balances and

cannot otherwise be reconciled to the books and records. In particular:

129
130

See {H25/32.1/1}.
At Section {E1/3}.
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(M

2

3)

“)

)

The 1987 Schedule was handwritten and showed adjustments to the loan (and
related investment) balances reducing the loan balances from SAR
1,299,568,382 to SAR 586,641,395; i.e: adjustments involving SAR
848,302,440.

The 1988 Schedule was signed by Al Sanea and Abdulaziz and showed a
“Total Record” of adjustments involving SAR 1,150,178,932.50.13!

The 1989 Schedule was signed by Al Sanea and Abdulaziz and showed
adjustments involving SAR 1,478,690,714.92.13

The 1990 Schedule was signed by Suleiman and Abdulaziz and showed
adjustments involving SAR 1,662,503,384.75.133

The 1991 Schedule was signed by Suleiman, Abdulaziz and Al Sanea and

showed adjustments involving SAR 1,735,224,104.92.

As the stated purpose of the Schedules was to misrepresent the true state of the Money

Exchange’s finances and so to mislead “outside parties” [i.e. the banks], a number of

inescapable inferences arise:

(M

Fraudulent financial statements were prepared so as to eliminate losses from the
Money Exchange’s balance sheet by way of the capitalization of the costs of
borrowing. This commenced practically from the time of inception (certainly, as
shown above from the available resolutions or Schedules no later than 1986) and

carried through until the collapse in May 2009.
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{H25/32}; {H25/32.1}
{H25/37}; {H25/38}
{H25/1}; {H25/2}

82



2) The methodology was standardized as shown above until 1992 when the Money
Exchange was split into two “Divisions” - the Exchange and Investment
Division and the Finance Division and the financial statements thereafter
prepared separately for each Division, with the true ledger account balances that
had to be reduced each year being placed in the accounts of the Finance
Division. I will return to examine these developments — the separation of the
finances of the Money Exchange into “Divisions”, in some detail below.

3) The Partners in charge of the Money Exchange throughout the 1980s and early
1990s — Ahmad, Abdulaziz, Suleiman and Yousef (as well as Al Sanea qua
director) — had deliberately and knowingly approved of these fraudulent
accounting practices.

4) In so doing, it would have become known to Abdulaziz, Suleiman, Yousef and
Al Sanea that significant amounts of the Al Sanea indebtedness to the Money
Exchange were excluded (along with much of AHAB’s own indebtedness) from
the financial statements issued to the banks.

%) As the fraudulent accounting practices had thus become institutionalized with
their approval, Abdulaziz, Suleiman and Yousef would have known that they
themselves could not rely upon the financial statements issued to the banks for
accurate information about the state of borrowings or about the amount of the Al
Sanea indebtedness. Instead, they would have to get that information from the
consolidated internal accounts or from the auditors, El Ayouty.

161. Importantly, having regard to AHAB’s amended case (in effect asserting that the

knowledge of the fraudulent practices passed with Abdulaziz), Suleiman’s knowledge of
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162.

these matters is plain from his signatures on the documents. In the absence of evidence
from him or anyone else as to his state of mind at the relevant times, there is simply no
basis for concluding otherwise than that he must have known that the fraudulent practices
meant that the Money Exchange was concealing the true state of its indebtedness and its
losses, as well the withdrawals by the family, including the Al Sanea indebtedness.

While Yousef protested his ignorance of financial matters and lack of understanding of
the accounting of the Money Exchange, it is simply inconceivable that he would not have
understood the implications of the practices to which he as well so readily and

consistently subscribed.

Further communications with E1 Avouty: 1990 to 1994

163.

164.

The context of El Ayouty’s criticisms over the years is very significant. Notwithstanding
their repeated and enduring criticisms of the fraudulent accounting practices, they did
sign off on clean audit opinions throughout the life of the Money Exchange from 1981 to
2009. The conclusion is therefore unavoidable that El Ayouty allowed themselves to
become complicitous in the fraud upon the banks. As the Defendants propose, the fact
that they have not been sued by AHAB for negligence can therefore be attributed to El
Ayouty’s repeated and recorded criticisms over the years of the fraudulent practices.

Indeed, it is fair to say that El Ayouty were fully aware and very critical of the practices
adopted by the Partners. This can be seen clearly from so much of the correspondence as

1134

has been disclosed in the trial'>* and which reveals that El Ayouty provided regular and

134

It was established during the trial that a file of correspondence between AHAB and El Ayouty although recovered by
the Deloitte Investigation Team from AHAB H.O. and listed for disclosure, subsequently went missing and was never
disclosed.
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166.

167.

168.

explicit advice to AHAB about the activities of the Money Exchange, if only — it might
be inferred — to ensure that they could not be sued at a later stage by AHAB for
negligence.

The correspondence at this stage was addressed primarily to Abdulaziz as the AHAB
Chairman or as Managing Director of the Money Exchange. There is however, no basis
for finding, as AHAB contends, that he would have kept these letters to himself and so
not discuss them with his Partners at the time, Suleiman and Yousef. The natural
inference to draw is that he would have discussed El Ayouty’s concerns with them.

I begin with further reference to the letter of 3 May 1990'3° where El Ayouty set out a
“number of comments which were already included in our previous reports” —
presumably a reference to their Audit Pack Reports and so recording the continuity of
their concerns.

El Ayouty made pointed criticism of the fraudulent accounting practices.

At item 6 they criticize the adjustments to the balance sheets thus:

“Further to a resolution of the partners, the company has made some
adjustments to the figures on the balance sheet at the end of each year so
as to match them to the previous year (without any clear basis for doing
so), by reducing an important part of the bank loans granted to the
company directly or those granted to the parent company and deposited in
the Money Exchange branch as deposits against the partners’
shareholding in the Lombard Bank, such that the shareholding is
represented as a loan granted to them for that purpose. This is as well as
a reduction in the customers’ accounts for those balances associated with
the parent company and also the partners’ account and with the value of
the commissions capitalized against the financial securities
portfolio”(Emphasis added.)
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{G/1304.2}; {G/1304.3}, already referred to above on the subject of the declared capital of the Money Exchange.
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169.

170.

171.

They go on to explain the fraudulent and far-reaching consequences of the practice of

capitalization of interest (“commission”) instead of paying down the debt incurred for the

acquisition of the share portfolio:

“.. The company’s annual results have been dependent on what has been
taken annually from the capitalisation of commissions on the financial
securities portfolio, since without that capitalisation the company’s
results would be negative.” (Emphasis added).

El Ayouty then goes on to make a number of recommendations, including:

(i)

(ii)

(iii)

(iv)

Payment up by the Partners of the outstanding capital (one of their ongoing
concerns already mentioned above);

Repayment of the Partners’ balances, implicitly scolding the Partners for failure
even to pay the interest on their personal debts:

“...the parent company, the subsidiary companies and the partners should repay
some of their indebtedness, or even make a start in paying those commissions
calculated on their balances.”;

Liquidating part of the real estate portfolio (already mentioned above):

“Speedy action should be taken to dispose of part of the financial securities
portfolio [the shares] by selling off part to cover part of the borrowing and by
reducing part of the loans which are financing that portfolio...”;

That an “end should be put to the granting of new facilities, whether to the parent
company, the subsidiary companies or the partners and to adhere to sound
banking practice by accepting the importance of declaring the cost of the
borrowed funds ...”

This was obviously sound advice which, if heeded, may well have avoided the vortex of

indebtedness that the Money Exchange became, from the sheer gravitational pull of

which there would be no escape. But, as already mentioned, [and as events are shown to

have transpired later in this Judgment], apart from a very narrow window of opportunity
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when the share portfolio could have been liquidated at a profit, heeding the El Ayouty
advice would have been financially disastrous for the AHAB Partners and certainly
would not have allowed the family through Abdulaziz, Saud and Al Sanea to retain the
prestigious positions they occupied on the Board of SAMBA 3¢ and which came with the
ownership of the SAMBA shares.

172.  These El Ayouty criticisms were therefore not heeded in 1990 nor in subsequent years
when they resurfaced, as shown in the Audit Packs, which were eventually disclosed and
which will be examined below. The advice was also most probably the subject of direct
discussions between El Ayouty and Abdulaziz on the occasions of the annual visits
leading up to the formal delivery of the Audit Packs and subsequently, after Abdulaziz’s
death, when El Ayouty delivered the Audit Packs to his successors. This is to be gleaned,
in particular, from the evidence of Omar Saad.'3” He was the Chief Accountant of AHAB
H.O., a long-standing employee!3® and a close confidante and assistant to Abdulaziz,
having served, in effect, as his confidential secretary - a relationship which he developed
with no other AHAB Partner:

“Q. I just want you to recall the discussion we had about the
process of finalizing the accounts. You said yesterday that
El Ayouty would send the accounts once they were
finalized with a letter to Abdulaziz before he signed them.
Do you remember that? A draft of the balance sheet.

Q.  Exactly, with the letter. You told us yesterday.

A.  There must be a letter.

136 (C1/2/16}
137 {Day89/3:9-25} - {Day89/4:6}; {Day89/5:4} — {Day89/5:22}.
138 Since the mid-1950s.
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Q. Do you remember whether this was delivered by hand or

by post?

A. By hand. He used to bring it by himself and go to Sheikh
Abdulaziz’s office and deliver it to him.

Q. Whois “he”, Saleh El Ayouty?
Yes, Saleh
Q. So, after Abdulaziz —

A.  No, it was Rajab. First it was Saleh and after him it was
Rajab.

Q. What would Abdulaziz do? Would he give a copy to you,
Mr Saad?

A.  No, he would have kept it for him and after that he would
sign it and resend it to El Ayouty. After his approval.

Sometimes he would have asked us about some things.”

“Q. El Ayouty signed the audit report, presumably , after

Abdulaziz signed the accounts, is that right?...

A.  No, after Abdulaziz reviewed the draft, they will send him
the balance sheet, an official balance sheet, stamped and

signed

Q. Then you would file that away somewhere in the appropriate

place?
A, Yes.”
Much turned in the trial upon whether the Partners, after Abdulaziz’s time, continued to
interact with El Ayouty and so would have been aware of the criticisms and concerns
raised by El Ayouty in their audit reports on the Money Exchange. Saud in particular

denied his own involvement in this regard, notwithstanding his succession to Abdulaziz’s
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place on the Board and despite the fact that much of the correspondence between
Abdulaziz and El Ayouty was found in Saud’s villa or in his villa safe and had most
likely come from Abdulaziz’s office safe.!*® The evidence of Omar Saad in this regard
also is conveniently reported here:!'4?

“Q. You have always said that the trial balances for the head
office were given to El Ayouti and to Saud in his capacity
as general manager: that has always been your position,
hasn’t it? [Here being questioned in the context of his
witness statement as translated from his native Arabic

being shown not to have fully recorded his evidence].

A.  Yes.

Q. Right at the beginning of the process, Saud is given copies
of the trial balances. That’s what happens, is it?

A.  Yes, after the death of his father, the trial balances were

submitted to him, to Saud.

Q. Before the death of his father, were they submitted to
Abdulaziz?

A.  Yes, yes.

Q. Do you know whether after Abdulaziz passed away, Saud
was involved in the rest of the correspondence and the

dealings with El Ayouty to finalise the audit?
A.  More than Suleiman.
Q.  Hewas more involved than Suleiman?

He has an accounting background more than Suleiman.

139 See further discussion below of the significance of document locations and the Defendants’ written submissions on this

subject at {E1/15}.
140 {Day89/6:15} — {Day89/8:7}.
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175.

A.

So he would explain presumably, what was going on to

Suleiman , as chairman?
I have no idea, I don’t know anything about it.

Presumably, after Rajab delivered the draft, he would give

it to Saud personally, would he?

After Abdulaziz passed away, I didn’t know anything about
these balances, whether or not he gave to Saud. But sure, he

would have given it to Saud.

Saud would have got Suleiman to sign off on these

statements, wouldn’t he?

I don’t know about it, but surely he would have signed it. He

is his uncle and he must tell him.

We have, for example, accounts for 2003 and 2004 signed
by Suleiman. Mr Saad, you are saying that you did not
procure Suleiman’s signature on those accounts; is that

right?....

Yes, it was Saud who did that.”

It is partially against the background of that evidence (being Omar Saad’s noticeably

guarded responses) that I must come to a conclusion on the extent of the Partners’

knowledge of the concerns and criticism of El Ayouty about the fraudulent accounting

practices.

A significant response from AHAB can be found in a letter from Abdulaziz to El Ayouty

dated 7 April 1991 concerning the financial statements of the Money Exchange for the

year ending 31 December 1990:!4!
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“As a follow up to our message dated 2 April 1991 on the financial
statements for the Exchange Division and the main headquarters (in
English) for the year ending 31 December 1990, we hope that they will be
finished prior to 10 April 1991 and that you will discuss any inquiries or
explanations regarding this data with Mr. Maan Al Sanea later on, once
the financial statements are issued in English for the Exchange Division
and the main headquarters....

It is also known that there are conflicts between the balances of the
record books received from the local and foreign banks and the (book)
balance as of 31 December 1990 for the current and loan debit accounts,
as well as other accounts. It is natural for such a conflict to arise, as it is
the result of the implementation of the Board of Directors decision
number R/73 dated 14 November 1988. In summary, it involves
implementing a decrease on the assets and liabilities side in order to show
the budget in an appropriate manner toward outside parties (in English).
Meanwhile, you can review the decision of the board of directors on the
amendments made to the financial data for the year ending 31 December
1990.

In light of the confidential nature of your inquiries into the financial data,
we reiterate and emphasise to you that you must refrain from making
inquiries or remarks about the financial data of the money exchange
department and the main headquarters to anyone except Mr. Maan Al-
Sanea, who will take on the task of responding to those remarks and
enquiries.

As far as the policy of the company and capitalizing interest is concerned,
it is still in effect as per the Board of Directors decision, a copy of which
has been provided to you...”

Thus, Abdulaziz confirmed that he (speaking on behalf of AHAB and so implicitly with
the knowledge of his other partners, Suleiman and Yousef) knew of the false accounting
practices, including the capitalization of interest and had resolved to continue them
despite El Ayouty’s concerns and advice. It is also clear that the Partners had chosen to

make Al Sanea their instrument of the conduct and concealment of the fraud.
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178.

179.

Also to be noted, there was the dismissive response to El Ayouty’s advice to liquidate
assets in order to pay down bank debt.!4?

Abdulaziz and Al Sanea responded in a jointly signed letter on this point on 10 May
1990, further rejecting El Ayouty’s concerns. In relation to the viability of the long term
investment strategy, they set out their assessments of the current values and marketability
of the different share portfolios (including the most valuable SAMBA shares) under the
heading “Expansion in forming a portfolio of financial papers of the large size with

miniscule returns” and noted:!43

“The strategy of the company in this regard is to look toward the future
regarding the value of these investments. I believe that the positive
indicators of this policy have started to become clear [referencing the then
current market values].

It has also been noted that the profits achieved from the shares, for
example, cover the loans that have been invested in all the shares, plus the
interest on the loans. This has prompted the company administration to
retain the shares for a longer period of time while shouldering the
financial expenses on the funds that have been invested, not out of an
expectation of annual profits to be distributed on the shares.”

In light of the evidence which showed that the dividends from the shares were almost
invariably declared as income and paid out from the Money Exchange to the Partners
each year, it is doubtful that this policy of using them to cover the loans was ever

intended to be adopted as declared in this letter.
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As set out above from {G/1304.2}; {G/1304.3}, reccommendations 7 and 8.

{G/1288.1}; {G/1288.2}
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181.

182.

But leaving that now as an issue to be further addressed, it must be noted here that El
Ayouty, not discouraged by that response, sent a further letter in or around early 199144
entitled “The most important observations on the audit of the accounts of [the Money
Exchange] for the year ending 31 December 1990 AD.”'%

Again, El Ayouty set out a number of criticisms of the accounting policies and of the
finances of the Money Exchange and concluded that:!46

“What has previously become clear is that the company is still suffering
from a shortfall in its own income, not to mention keeping a great volume
of investment in the financial portfolio with very tiny returns, at a time
when the company has started the operation of organizing the necessary
finance for the main centre and the companies belonging to it. This has
put the company in a state of continual borrowing and increase the size of
its indebtedness vis-a-vis the banks, affecting the current and future
results of the company...”

Far from heeding El Ayouty’s advice to return to prudent and honest financial
management, the evidence reveals that the Partners resolved to institutionalize the

fraudulent practices even further.

The creation of separate financial statements for separate “Divisions” of the Money

Exchange

183.

I turn next to examine the creation by the AHAB Partners of separate financial
statements for the Money Exchange circa 1992/1993, in effect dividing its book-keeping
under two Divisions - the Finance Division and the Exchange & Investment Division -

with the placement of the “adjusted” ledger balances into the Finance Division. The

144

145
146

While undated, the rough dating is to be inferred from the fact that the letter conveyed El Ayouty’s comments on the
audit for the last year (1990) which would have been concluded as usual around April/May of the ensuing year (1991).
{G/1366}; {G/1367}

{G/1367/13}
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184.

Partners thereby created a “bad silo”'*" into which the true state of the indebtedness
could be hidden. I will also examine the ongoing criticisms of El Ayouty in regard to the
falsification of accounts in this latest manifestation and the further implications this all
carried for the knowledge of the fraud on the part of the Partners.

The decision to create a Finance Division was recorded in a Money Exchange Board
Resolution titled R/5 and dated 3 December 1992,'%8 signed by Abdulaziz, Suleiman and
Al Sanea. There are different translations to similar effect of this document. That at
{G/1457} provides:

“The board discussed resolution Ref 72'% dated 14/11/1988 [the 14
November 1988 Resolution] which includes an entry to reduce Assets and
Liabilities annually to be reflected on the records in the end of each fiscal
year to be acceptable to others (especially in English) in order to avoid

such entry [i.e.: taking such action every year'>"], (it has) been decided as
follows:

I’" To establish new division named Finance & Property Investment
[Division] with the objective of following finance volume [i.e.: the size of
the finance] (from internal & external) and property investments, with a
capital of SR 10 Millions, to be provided from brought forward benefits
[i.e.: from retained earnings].

All Debits accounts either under adjustment or document shall be
transferred to the books of such division, as well as all property
investments and its related accounts, capitalized commissions and its
counter parts credit accounts (loans & deposits of other credit accounts)
either from Money Exchange Division or Stock Investment Division
effective fiscal year ended 31/12/1992.

147
148
149
150

Aptly so described by the Defendants in their Written Closing Submissions {E1/11/41}.
Referencing a meeting held on 2 December 1992 — {G/1454/1}; {G/1456}; {G/1457}.
Sic, but referring to R/74.

See translation at {G/1454/1}.
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185.

186.

2nd As this division is recently established, all entries and transfers
among the three divisions (Money Exchange, Stock Investments, Finance
& Property Investments) through (accounts) shall be separated for each
division.

3rd As a result of the above, annual financial statements for Ahmad
Hamad Algosaibi & Bros Company for Money Exchange, Commission &
Investment shall be as follows:

1. Financial Statements for Money Exchange Division
2. Financial Statements for Stock [Equity| Investments Division

N.B. — Total of financial statements (1 Year) shall represent financial
statements issued in English for previous years, on the same principles,
without the entry applied in previous years.

3. Financial statements for Finance and Property Investments (which
represent the entry applied in previous years).

4. Consolidated Balance Sheet of the following divisions:
-Money Exchange
- Stock Investments
- Finance & Property Investments

which in total represent the actual records of Ahmad Hamad Algosaibi & Bros
Company for Money Exchange, Commission & Investment.”

It is apparent from the note to items 1 and 2 when read in the context of the 14 November
1988 Resolution “R/72” as directed by the opening paragraph, that “English language”
statements would be prepared for the Exchange and Investment Division, while Arabic
statements would be prepared for both Divisions, as well as for the Consolidated Balance
Sheet (i.e.: for the Money Exchange as a whole).

The Finance Division would record the ledger balances for accumulating

“capitalization”; i.e.: the unpaid interest or other capital costs of the borrowing and the
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187.

188.

189.

bad debts of the Money Exchange (such as the Al Oumi Trading Centre'*!), as well as

most of Al Sanea’s debt balances. !>

The effect of this became the partial automation (i.e.: giving effect to the resolution in

terms: “in order to avoid taking such action every year”) of the fraudulent

“capitalization” and balance sheet adjustment practices carried on manually in standard

form since at least 1988, all as discussed above.

It is important to note that not only Abdulaziz but also Suleiman (as well as Al Sanea)

signed resolution R/5 and there is no basis for thinking that Suleiman was anything other

than fully cognizant of its implications. As already noted above, he had Abdulaziz (to

whom he was close) as well as AHAB’s accounting staff to explain the meaning of the

resolutions to him if he needed assistance. There is therefore no reason to think that

going forward into the era of his chairmanship, Suleiman would have been anything but

fully aware of the ongoing accounting practices and their consequences.

Resolution R/5 was confirmed on 5 December 1992 in a Summary of Board Resolutions

(R/6).153 As this Summary explained:

- At note 1, a combined set of Financial Statements would be produced for the
Exchange and Investment Division (as was done in the previous years);

- Atnotes 2 and 5, that capitalization of interest was to continue; and

- Atnote 13, that Resolution R/5 would be confirmed.

151

152
153

A large loan (approx. SAR 180m) granted by Abdulaziz to a family friend Al Oumi, for the development of the Centre
which was never repaid and which was a cause of ongoing criticism from El Ayouty.

Which became the subject of Ledger 3 within the internal accounting system of the Money Exchange.

{G/1458.1}; {G/1458.2}
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190.

191.

192.

193.

194.

This 1992 Summary was signed by Yousef, as well as Suleiman, Abdulaziz and Al

Sanea.

Again, having signed these documents, Suleiman and Yousef — who would continue the

practices after Abdulaziz — must clearly have been aware of their meaning.

There were obvious implications for the contemplated separation of the accounts:

(1) The English language statements, shorn of the balances which were to be hidden
in the “bad silo” of the Finance Division, were those to be issued to the banks and
so were designed to defraud the banks;

(i1) The Arabic statements were clearly meant privately to inform the AHAB Partners
(and the now complicit El Ayouty), all of whose first language was Arabic; and

(i11)) A consolidated view of the statements of both the Finance Division and the
Exchange & Investment Division (also as set out in the El Ayouty Audit Packs)
would inform them fully of what was really going on.

While it appears that the 1992 statements were manipulated as before in keeping with the

14 November 1988 Resolution,!3* it is clear from the records that from 1993 the split into

accounting divisions was implemented so that separate Arabic statements were prepared

for the Finance Division'> and for the Exchange & Investment Division. !

As the only reasonable inference is that this must have been done for the private use and

information of the Partners, it must also be inferred that they would have regarded this

arrangement as a very important family secret, one to be closely kept and memorialised.

154
155

156

{F/39} - the financial statements and audit report as at 31 December 1992.

{F/46} - which is the Arabic along with the English translations for both Divisions, eventually issued by El Ayouty on
21 July 1994. See also {F/47} for an English translation of the Auditor’s Report for the Finance Division for 1993.
{F/45} is the English translation.
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195.

196.

197.

198.

Hardly therefore, a secret, the continuity of which would have been broken by the
passing of Abdulaziz.
From the very outset of the separation of the accounts in 1992/1993, some very telling
numbers and comments appear in the Audit Reports.
While in the Financial Statements and Audit Report 31 December 199357 for the
Exchange and Investment Division, “Loans from Banks” is reported at SAR
770,846,687; the comparable year end 1993 Report for the Finance Division records that
important figure as SAR 1,938,000,000 — more than two and a half times as much.
This form of suppression of the truth on a most crucial item of the accounts continued
throughout the life of the Money Exchange, even as the level of borrowing increased
exponentially.
The comments by El Ayouty in their notes to the 1993 Report on the Finance Division,
were also revealing of the Partners’ understanding of the separation of the accounts and
the die which they had cast for the future:!®
- At Note 1.2: “The primary activity of the [Money Exchange] Division is limited to
procuring funds for the Company, its partners and their companies and to buy
and sell shares and lands.”
- At Note 1.3: “These financial statements include the activities of the Finance
Division only (aside from the financial statements of the Exchange and Investment

Division which were issued separately) and includes the Division’s transactions

157
158

{F/46}; {F/45} or {F/43} - the original in English (as distinct from the translation).
{N/466/4}
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with the Company and affiliates through the Head Office account and where no
specific share capital was allocated.”

At Note 3 under the heading “Investments”, a graphic explanation is given of the
impact of capitalization of interest on the accounts not only of the Finance
Division itself but also of the Exchange and Investment Division, illustrating how
the loss is to be hidden in the bad silo of the Finance Division:

“Costs of loans capitalized annually are shown as Investment registered
in the name of the Exchange and Investment as follows:

Riyal

980,610,269 Capitalized loan interest (balance as on 1/1/1993)
includes a revaluation conducted during the
previous year on shares without distinction except
for the amount of 78,850 217 riyals representing
the revaluation of the (SAMBA), United
Commercial, Saudi British Bank and Arab National

Bank shares.
184,000,000
1,164,610,269 includes the net loss of the Investment Division
capitalized and added to cost of investment for
1993.

127,073,012
1,291,683,281

The investment portfolio recorded at cost in the Exchange and Investment
Division and the cost of holding them recorded in the Finance Division
according to the above note includes the following.”

[Then follows a breakdown of the costs of holding each group of shares as named
above, including of course the most expensive SAMBA shares].

At Note 4, under the heading “Current Accounts”, the debts owed to the Money

Exchange and which are to be fully revealed nowhere but within the accounts of
the Finance Division, were discussed pointedly by El Ayouty as follows:

“Riyal
1,168,547,723 — credit accounts for Mr. Maan Al Sanea
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199.

175,625,577 — Al Oumi Accounts (doubtful debt)
20,527,030 — Client accounts (doubtful debt)

180,000,000 — Unpaid Share Capital Accounts [the capital
which the partners never paid]

18,750,000 —  Algosaibi Investment Co. Account [the first
Bahraini Business]

2,000,000 — Yousef Algosaibi Account [towards the building of
his house].

1,565, 450, 903

Mr. Maan Al Sanea’s accounts are too many to count and some of them
do not accrue interest and some are in the name of his companies. Till
date, no decision has been made regarding this debt.

Commission recorded on Al Oumi account is more than one hundred
million riyals and this is not in line with banking practices and this debt
has not been settled despite the company taking possession of the property
guaranteeing that debt.

Other doubtful debts are considered as bad debts as it is not possible to
collect any of them.

Commission of this portion of unpaid capital reached 299 million [interest
accumulated over the years on the unpaid capital] and was previously
entered into the account of the Company’s head office. In order to
calculate returns of the Division, the amount was later re-entered into the
Division accounts to be settled.”
Most significant to note are the observations on the Al Sanea indebtedness shown here at
end 1993 to have already exceeded SAR 1.1bn (US$320m). El Ayouty were clearly
warning the Partners about the proliferation of his accounts (including some being taken
in the names of “his companies™); the fact that some do not accrue interest and that no

decision had yet been made about the indebtedness - it seems either as to limits to be

imposed or the terms of repayment.
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200.

201.

202.

203.

These were early warnings for the Partners, warnings which it is fair to conclude were
never forgotten as they were raised again by Yousef in 1999 [as we will see],'”® and by
Saud in Saud’s Calculations in 2002.

Not only was it apparent that Al Sanea was granting to himself exceptionally favoured
treatment (the cause of Yousef’s complaint in 1992), it was also already clear from the
1993 Audit Report that he was using the Money Exchange to fund expansionist
ambitions through “his companies”. While at the time this was no doubt allowed because
of the special relationship he enjoyed with Abdulaziz, equally there can be no doubt that
Al Sanea’s increasing unpaid indebtedness — like the increasing and ongoing
capitalization of the AHAB indebtedness itself — happened with the knowledge of the
Partners.

And so, in addition to automating the separation of balances by creating the Finance
Division, it was still necessary for the Money Exchange each year to capitalize the
current year’s interest on borrowings so that it would be removed from the statement of
income before calculating the “profit”. Otherwise, the interest charge would have
resulted in a loss being recorded for the relevant year. As shown above from Note 3 to
the 1993 Audit Report for the Finance Division, once capitalized, the sum had to be
moved to a ledger account of the Finance Division.

The Summary of Board Resolutions 1993 (R/22, dated 11 November 1993)!6° plainly

reveals that these consequences were known to and approved by the Partners. They

159

160

See paragraph [400 et seq.] below

{G/1502}; {G/1503}; {G/1504}

101



204.

record the accounting practices of capitalization and “amendments” and noted that the
Board had resolved:

“l1.  To issue consolidated balance sheet for the Money Exchange and
Investment Division as previous years, as at 31.12.1993.

2. To continue capitalization of investment division interest due as

at 31.12.1993 as an integral part of investment cost, in line with
previous Board Resolutions.

5. To continue working in accordance with Board Resolutions N R/55
dated 09.02.1992 which confirms continuity of interest
capitalization.

6.  To confirm authorization of (Abdulaziz Hamad Algosaibi (sic)
and Maan Abdulwaheed Al Sanea to manage the Money Exchange
division jointly and severally to amend as necessary the books
and signatories in order to issue the balance sheet and profit and
loss account (in English) as at 31.12.1993 acceptable to others
and approve such amendments in order that the figures of this

fiscal year match the figures of previous years.” (Emphasis
added.)

Thus, the Board resolutions show that throughout the 1990s, the AHAB Partners
continued to affirm the separation in the financial statements between the Finance and the
Exchange & Investment Divisions. As the Defendants argued extensively in their Closing
Submissions, it is to be inferred that the reason for the continued need for formal
resolutions was to placate El Ayouty by explicitly recording that the Partners were aware
of and approved of what was undeniably a fraud. Indeed, why else, it may be asked

rhetorically, would the Partners so consistently have recorded proof of their knowledge

of the fraud?
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205.

206.

207.

208.

209.

I will come below to examine further the concerns which El Ayouty continued to
express and steps taken by AHAB which can only sensibly be regarded as intended to
provide further comfort to EI Ayouty.
AHAB has provided no explanation for this series of resolutions taken throughout the
1990s. Given that Abdulaziz signed many of them on behalf of himself, Suleiman and

Yousef, it is to be inferred that he did so with their knowledge and permission. In any
event, having themselves signed the false accounting resolutions in R/5 and R/6, (both as
above) Suleiman and Yousef plainly knew about it and were content for it to continue.

El Ayouty continued nonetheless to express of their concerns. It appears that their
primary concern when dealing with the Finance Division, was to ensure that the Partners
were aware of the purpose of its existence and the nature of its operations.

An upshot was that before signing off on the first audit of the Finance Division — that for
year end 1993 discussed above - there was between April and May 1994, a near impasse
recorded in the correspondence between Abdulaziz and El Ayouty, with El Ayouty
refusing to sign off on the audit until satisfied that the Partners had recorded their
awareness of the activities of the Money Exchange.

This exchange of correspondence is significant also because it reveals at this early stage
what became a continual refrain from El Ayouty, criticizing not only the fraudulent
practices of the Money Exchange but also the increasing withdrawals of Al Sanea from

the Money Exchange.
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210.

The chronology for this period begins'®' with a Resolution of the Board of Directors of

the Money Exchange dated 4 April 1994 (R/39), signed by Abdulaziz and Al Sanea.'® It

dealt with the first financial statements of the Finance Division, those for the year end

1993, the issuance of which to the banks (“the requesters”) had become a matter of

urgency, as appears from the text. It recorded (among other things) the following as

having been resolved:

HI.

N

Approval of the financial statements for the fiscal year ending on
the 31" of December 1993 for the Exchange and remain on the
issuance of the balance sheet for the Exchange and shares and
issuing it in English.

Empower the Chairman of the Board and the Managing Director
of the Exchange to do the necessary amendments on the financial
statements issued in English in order to be consistent with the
comparison numbers and discuss the report presented from the
Auditors dated 30/3/1994 for the financial statements for the year
ending on 31 December 1993 and approval of the same.

Follow up with [El Ayouty] for the issuance of the financial
statements (in English) for the year ending on 31 December
1993G in order to send them as soon as possible to the requesters
by the dates agreed upon, as this is very important.

Empower the Managing Director on behalf of the Shareholders
to review, discuss, amend, approve and sign the consolidated
balance sheet and financial statements in Arabic for the year
ending on 31 December 1993 after completion of the above step,
since the consolidated balance sheet relates to the Company and
does not require a report from the Auditors so that no one
view[s] it for personal reasons” (emphasis added).

161

162

To the extent that it can be discerned from the available documentation and bearing in mind that some correspondence
in the chronology has not been disclosed, as appears from that which is available.
{G/1523}; {G/1523.1}
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211.

212.

213.

Following this resolution, Abdulaziz wrote on 25 April 1994 to Salah El Ayouty further,
it appears, to a telephone conversation between the two:!'%3

“Brother Salah Al Ayouti
Riyadh

Greetings,

Further to our telephone conversation regarding your remarks on the Exchange’s
Financial Statements for the year 1993:

First, we wish to thank you for your sincere efforts in helping us plan the handling
of our financial obligations and wish to inform you of the following:

The balance sheet in English includes:

1- The Exchange Balance sheet
2- The Investment Balance sheet (shares).

These are the ones sent to our correspondents, and in order for us to honor our
commitment to them, please have them signed so we can send them to the banks
on the agreed time.
The Finance Balance Sheet and Consolidated Exchange Balance Sheet (including
the Exchange, Investment (Shares) and Finance), these are internal balance
sheets for the partners and are not provided to any other party.”
From this it is clear that neither Abdulaziz nor El Ayouty could have been in any doubt
as to the purpose of the financial statements to be issued in English. The letter makes it
perfectly plain that they were the financial statements to be issued to the Money
Exchange’s banks, while the financial statements of the Finance Division were to be
concealed from third parties.

d164

In this letter, Abdulaziz also confirms a plan approved by the Board'®* pursuant to earlier

El Ayouty advice, to set off Al Sanea’s indebtedness against his credit account balances

163

164

{G/1530}; {G/1531}

Resolution R/42 dated 12 April 1994: {G/1526}; {G/1527}.
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214.

215.

216.

and a further plan to liquidate the share portfolio (save for the SAMBA shares) and real
estate assets, in order to pay down the bank indebtedness, with anticipated cash liquidity
resulting to the Money Exchange of some SAR 2.434bn. In this regard he qualified the
plan to liquidate in terms that made it dependent on ideal market conditions which were
never to be realized:!6°

“The above amount is sufficient as cash liquidity to cover the company’s
obligations. As you are aware, liquidating assets is not an easy task within
a short time frame and will be conducted within the medium term to
achieve the best prices for these assets which will reflect positively on the
amount of liquidity to be provided to meet the obligations.”

The letter concluded:
“We hope the above presentation covers your remarks which will also be
discussed with you during your visit when we can listen to more of your
sincere directions.”
It is clear from this that Abdulaziz expected to meet with El Ayouty and was already
offering assurances about the regularization of the Money Exchange’s affairs with its
banks.
That meeting appears to have taken place and following on from it, Saleh Al Ayouty
wrote strictly “Private and Personal” to Abdulaziz on 3 May 1994, requesting a
number of documents including earlier Board resolutions covering the practice of
capitalization of interests and documents recording the accounting for that practice. The

letter also referenced the level of bank borrowing and recorded:

“It should be noted that it has become clear the bank loans are more or
less considered drawn down with the knowledge of the partners and are

165
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Save perhaps for a brief period in 2000 when the Saudi share market (the Tadawul) opened 60% higher than it had in
1996: see Hatton, paragraph 11.29(iii) {1/1/69}.
{G/1533}; {G/1534}
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217.

218.

not utilized for the purposes of the branch, and at the end of 1993 the
balances were approximately as follows:
Riyals
SAR 1420m  Mr. Ma’an al-Sania and his companies.
SAR 480m capital not paid and commission registered on it.
SAR 140m companies belonging to al-Gosaibi and Yosuf al
Gosaibi. "%’

been dealing with Al Sanea:

“We regret that we decided, so that the papers do not get mixed up, that
our one source was Mr. Ma’an al-Sania in this department at the highest
level, and we performed our work within its boundaries as per written
orders from you. It is assumed that all these bad financial circumstances
were known to you and known to all the partners.

Once the final concluding drafts of the accounts signed by all the partners
in person is finished, please note that the final accounts will include all
the balances belonging to the department under any name, whether
Exchange, Investment or Finance, and will be in the Arabic language as a
basis, it then will be translated into English containing all explanations
which we have put on the accounts.”'*(Emphasis added.)

regard, Al Sanea wrote to Abdulaziz on 5 May 1994 expressing his concerns:'®

“Attached please find a letter that we propose to send to Messrs Al-Youty,
while notifying you that the renewal of the loans agreements in the
Kingdom and abroad depends on the financial statement of 1993 issued in
English.

167
168
169

{G/1533/2}
{G/1533/3}
{G/1536};{G/1538}

El Ayouty went on to record that notwithstanding the fact that, for convenience, they had

El Ayouty’s concerns were clearly expressed in this letter, but their intervention and
delay in signing off the financial statements nonetheless evoked an immediate reaction as

the financial statements had not become available for presentation to the banks. In this
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We have a commitment with the Banks to send the mentioned financial
statements by the end of April 1994, hoping that you would issue them to
prevent any embarrassment with these banks.

That, and as agreed, the Balance Sheet as on 6/30/1994 will be issued to
clarify all matters.”

219. Following this, AHAB responded to El Ayouty by two letters dated 11 May 1994. The
first letter written on behalf of AHAB responded to El Ayouty’s of 3 May 1994

confirming that certain changes to the accounting records of the Money Exchange had

been made.!”°

220. The second letter written by Abdulaziz and Al Sanea, responded in detail to the points
raised by El Ayouty in theirs of 2 May 1994 (i.e.: re the missing equity capital,
capitalization of interest, manipulation of profits and the Al Sanea increasing
indebtedness).!”! In this letter it is expressly stated in a number of passages that the
Partners knew of El Ayouty’s concerns and that Abdulaziz would share the Audit Report
for 1993 with them:

“With regard to the bank loans being withdrawn with the knowledge of
the partners, nobody denies that this is the case. In his capacity as a
partner, Mr. Ma’an Al-Sanea has previously liquidated his indebtedness
from the deposits and his receivables, as well as his share from the
profits”'7?

221. Abdulaziz went on to state that:

“... speaking for myself and on behalf of the partners, [ assume
responsibility for this matter. This is particularly the case given that the
interests of the partners are the same as my own interest. At a later date,
I will be providing them with full copies of the consolidated financial
statements and the detailed report submitted for those financial
statements for the year 1993.

170 {G/1539.5}; {G/1539.6}
171 {G/1539.3}; {G/1539.4}
172 {G/1539.4/3}
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222.

223.

224.

225.

I will also be informing them of the comments that have been indicated in

them, as well as the financial position as of 30 June 1994. A decision has

been issued in this regard and I have delivered a copy thereof to your

agent.”'’* (Emphasis added.)
Thus, Abdulaziz, speaking on behalf of all the Partners, undertook to provide the
financial statements and the 1993 Audit Report to the Partners when received. It is
therefore to be assumed that this occurred as Abdulaziz had undertaken and as the
Partners would have been entitled.
On 12 May 1994, El Ayouty wrote to the Money Exchange c/o Jawdi Jamjoum!'”* to
request further information regarding Al Sanea’s indebtedness'’> to which Al Sanea
responded on the same day.!”¢
In these exchanges El Ayouty remonstrated over the interest rates paid by the Money
Exchange on Al Sanea’s deposits not having been reduced by 50% as earlier resolved by
the Board'”’ but still being higher than the deposits one can earn from the banks and
when the deposits are meant to lessen the burden imposed upon the Money Exchange by
the borrowings which funded the deposits in the first place.
In his response, Al Sanea acknowledges (speaking peculiarly in the third person) that the
“reference resolution has not been enforced as of this date”, and that “As far as the

different rate granted to (Al Sanea’s) deposits, when he found out that the individual

responsible...link(ed) those deposits with rates that exceed the current rates on the date

173
174

175
176
177

{G/1539.4/5}

Described in AHAB’s pleadings as then (i.e.: before the arrival of Mark Hayley as General Manager in 1998) the Head
of Operations at the Money Exchange.

{G/1542}; {G/1543}

{G/1543.1}; {G/1543.2}

Referring to Board Resolution No.42 dated 12 April 1994.
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227.

228.

229.

they are linked as a courtesy to him; Mr. Al Sanea issued a resolution to terminate his
services in March 1994 and issued instructions to calculate and return the difference.”
Not being assured that this and the other irregularities were being addressed, on 19 May
1994, El Ayouty sent a letter “To the attention of all Shareholders.”'’® The title to the
letter was “The Discussion by His Excellency Sheikh Abdel Aziz Al-Gosaibi — Chairman
of the Board of Directors.”
The letter opened with reference to the 1993 Audit Pack:'7°

“We would like to inform you that we have sent you our audit report

dated 30 March, 1994G so that you would amend the financial statements

per the comments in the report, the likes of which we have mentioned in

our annual reports that were presented to you every year as of the

establishment of the branch in August 1981, but they have greatly
aggravated this year.” (Emphasis added.)

Thus, El Ayouty confirmed that they sent their Audit Report for 1993 (i.e. the Audit
Pack) to the shareholders (as foreshadowed in Abdulaziz’s previous letter of 11 May) and
that they had presented the final Audit Reports to them every year. From this, it can be
inferred that the Partners (in particular Suleiman and Yousef), received the Audit Packs
and subsequent related Audit Reports.

In this extensive letter, El Ayouty raised a number of by then familiar concerns in
relation to the audit of the Money Exchange; e.g.: capitalization of interest, the lack of

clarity about title to SAMBA shares owned by the Money Exchange but which had been

178
179

{G/1547}; {G/1548}

An “Audit Pack” is the description given to the bundle of material submitted by El Ayouty with their questions and
comments upon the financial statements for responses by the Partners before El Ayouty finally signed off on the formal
audits each year.
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230.

231.

allowed to be held in Al Sanea’s name,'®" Al Sanea’s deposits and indebtedness and the
unpaid Partners’ capital contributions.

Of particular significance, El Ayouty claimed that their concerns were “greatly
aggravated” by the separation of the Exchange and Investment Division:'8!

“You are aware that every year you used to separate some balances as
only allocated to the Exchange Department and from it to branch
accounts for the mentioned department in English and not mentioned
accredited account for the entire branch considering you are a private
company with a promise to study our work on its settlement. Regretfully
you have followed the same procedure this year by also sending us partial
accounts for approval which we returned to you (to the attention of the
Chairman Sheikh Abdulaziz Algosaibi) attached to our letter dated May 3,
1994G, in which we mentioned points as an example... that should be
taken into account, studied and settled completely. Not doing this will
harm the interests of the Partners and endanger the company, its creditors
and the reciprocal rights with the parent company and affiliate
companies, which cannot be ignored or issue any accounts regardless of
...[what] they are called.”

Rather than heed this firm advice, including the concerns expressed in this letter about
the increasing Al Sanea indebtedness; Abdulaziz is recorded in a letter dated 28 May
1994 as having spoken to Salah El Ayouty by telephone to defend Al Sanea. The tone of
the letter foreshadows a breakdown in relationships because Salah fears that the goodwill
developed with AHAB over many years is now threatened by Al Sanea’s behavior and
the Partners’ apparent inability to control him. Salah expresses “deepest concern” about
the situation Abdulaziz was facing and warned of “disaster”, making it clear that the

audit for 1993 will not be issued unless “the points I raised .. are responded to”:'%?
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181
182

{G/1523.1/3} is a record (in Board Minutes of 4 April 1994), of Al Sanea’s acknowledgement that 1,803,017 shares in
SAMBA are held by him “for AHAB ...such shares were always owned by the Company.”

{G/1549/1}

{G/1552}; {G/1552.1}
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233.

“.. In reference to our phone conversation in Paris on Saturday, attached
please find our letter dated 19/05/1994 regarding the money exchange
branch.

[ reiterate my deepest concern regarding your passive position to deal
with this situation which we fear will turn into a disaster if you don’t deal
with it with some firmness and resolution. I personally was surprised by
your stance, whether in Al Khobar or Riyadh, before Brother Maan Al
Sanea when I confronted him. You made me look like I was falsely
accusing him and doubting his goodwill. I am not saying that Brother
Maan has the intention to sabotage, but at the very least he is acting with
money that does not belong to anyone. I will not be careful with your
money any more than you are. The shock and the feeling of regret is due
to the fact that the good faith with which we handled this situation in
previous years is no longer valid.

The conclusion Abu Saud ... if the matter is no longer in your hands, 1

think it is something that needs to be put in front of all partners so they

can all take action.

There will not be a budget before all the points I raised in our letter are

responded to. Most important now is to secure a way by which Brother

Maan can return the two billion riyals in his possession. What are the

guarantees to accomplish that? Who is responsible for delaying and

hiding all that appeared in our reports for the past years regarding these

action...?”
El Ayouty’s adamant resolve not to sign off on the audit without the information and
assurances sought of the Partners was now explicit. It appears that having been told by
Abdulaziz that Al Sanea was the source of the problem, Salah El Ayouty wrote to Al
Sanea on 28 May 1994!83 enclosing a copy of the letter of 19 May 1994 and stating “I am
sending you a copy of the letter... which was sent to Abu Saud [ Abdulaziz] as he asked to
provide you with a copy of it.”

While making it clear to Al Sanea that El Ayouty would not be signing off on the

financial statements without assurances of the state of the Partners’ knowledge, this letter

183

{G/1556.3}; {G/1556.4}
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Partners as well:

“The issue, Brother Maan, is not the letter and responding to it. The issue
is how we face and prevent a disaster from happening, regardless of what
my personal opinion is, and how do we give everyone their own rights
without any oppression or injustice. You know very well that all those
points [raised in the letter] were presented to you on an annual basis but
unfortunately it is clear now that the partners didn’t know anything as
they claim.

So in conclusion, if there is a willingness to reach a safe place, our herein
attached letter must be replied to with clear answers and accompanied by
a correction of the accounts as I have requested. No budgets will be
issued on any dates without complying with what has been requested,
answering all our inquiries that are included in our letter, and providing
all the requested assurances so we can issue all the accurate statements
along with the clarifications noted on them.

The second step that immediately follows is that you personally set a
schedule to repay the loans that you owe, which equals to the amount of
the loans borrowed from the banks after generating what must have been
recorded as commissions and generating what must have been recorded
for you as interest and deposits. We hope that there will be adequate
assurances, cash flow and assets that guarantee all that...”

too close to the wind:

“One day you will realize that I am an honest advisor to you and that this
like painful surgery needed to save the patient from dying. May God help

184

- which requires of being set out in full - goes on in compelling and revealing terms to
reflect upon what must have been not only El Ayouty’s views at the time about Al

Sanea’s dealings within the Money Exchange, but also that of Abdulaziz and the other

No doubt with the large Al Sanea indebtedness and the transfer of the SAMBA shares to
him in mind,'®* the letter concluded in avuncular terms such as might be expected of a

longstanding and trusted advisor cautioning a young and reckless client against sailing

Two of the issues of greatest concern raised year on year by El Ayouty and in the letter of 19 May 1994 addressed “To
attention of all Shareholders™: {G/1457}; {G/1458}.
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you return rights that are owed to others. I am convinced that you did not

intend to take it — God forbid — by fraudulent means, but it was just effort

on your behalf.”
Given the urgency and breadth of El Ayouty’s concerns, a letter of response dated 28
June 1994 was sent by the Partners - signed by Abdulaziz, Suleiman, Yousef and Al
Sanea'®® - responding seriatim and in detail to the 13 points of greatest concern, raised by
El Ayouty in the Audit Pack dated 30 March 1994; in El Ayouty’s letter of 3 May 1994
and at “our meetings in Khobar and Riyadh on 14 May 1994.”
As evidence of the Partners’ understanding of what was by 1994 the perilous position of
the Money Exchange caused by its wanton borrowing and expenditure, this is a very
important letter. It begins by noting the Partners’ perception of the urgent “need to
provide the correspondents [i.e.: the banks] with the Exchange’s financial statements..
since they have been greatly delayed and [we] are getting enquiries as to the reasons for
this delay (attached is proof of the same).”
The letter continues by revealing the Partners’ apparent understanding of the
consequences that, if E1 Ayouty: “insists on entering all the amendments [to the financial
statements] as on 31 December 1993, this means that the company will be forced to go
into liquidation at this inappropriate time which could be detrimental to the company

and the partners. Therefore, we find more appropriate to take your remarks into

consideration in two stages so that we may benefit from a voluntary liquidation and gain

185

{G/1563}; {G/1562}- Only a draft of this letter was disclosed by AHAB but there can be no sensible dispute that it
must have been sent. AHAB does not contend otherwise and in light of the suppression of El Ayouty correspondence
by way of the missing files (and the subject of detailed inquiry and persuasive submissions by the Defendants at
section {E/7} of their Closing Submissions), the onus remained throughout upon AHAB to prove otherwise.
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the best possible value for the company’s assets which will be liquidated to fulfill
obligations and your remarks will be considered in two stages as follows.

Stage one: There will be the necessary entries and adjustments to the Exchange’s
financial statements as on 31 December 1993 will be made and the statements
issued thereaffter.

Stage Two”

Under “Stage Two”, the Partners respond in detail to El Ayouty’s points of concern,
explaining how they intend, through Abdulaziz, to address them over the ensuing months.
The letter then concludes with the following ultimate assurance, the bona fides of which,
in light of subsequent events, must be viewed with scepticism:

“Furthermore, the partners have all authorized Mr. Abdul Aziz Algosaibi
to respond to all your written and oral requests and inquiries related to
the financial position of the Exchange in general ...

...To that end, he may compose a comprehensive plan to fulfill the
company’s obligations either by liquidating all or part of its assets and
work to acquire its due payments from others whether clients or partners
and settle creditors’ accounts under collateral in form of property or
others. He is authorized on our behalf pursuant to power of attorney
executed at the Khobar Notary Public no. 2/147...and number 2/148... to
buy or sell our share (copy attached) and in undertaking the final
settlement of Mr. Maan Al Sanea’s debt and all his rights and due
payments and sign on our behalf any relevant documents. To that end, he
may appoint a liquidator to be agreed with Mr. Maan Al Sanea and
determine his fees and how the liquidation is to be conducted and the
appropriate timing for the liquidation of assets after 30 September 1994.”

Notwithstanding these assurances, as matters transpired, El Ayouty did not sign off on
the 1993 Audit until 21 July 1994.'8¢ This suggests that they delayed - as they said they
would - signing off until they received the answers and assurances in the terms they

required.

186

See above and {F/43}; {F/44}; {F/45}.
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Subsequently, although El Ayouty continued to make broadly similar criticisms of the
accounting practices and management of the Money Exchange, it is notable that they
seemed not to have found the need to press Abdulaziz again for disclosure to be made to
the other Partners. The inference to be drawn from this is that they had secured the
necessary assurances for themselves that all the Partners were “on board”; whatever the
consequences might become for unsuspecting third parties.

But this did not mean that El Ayouty no longer warned the AHAB Partners about the
dangers of their fiscal profligacy.

The Audit Report for year ending 31 December 1994'37 begins with the explanation for
the audit being conducted as, among other things, “because the financial statements for
both Divisions have not been consolidated together, particularly since the Finance
Division has been granted specific bank loans, as set out in the ledgers of some of the
banks, to finance the accounts of the partners and their affiliated companies, as well as
the costs of financing the purchase of investments which are being capitalized, whilst
investments are recorded at cost at the Exchange and Investment Division.”

The notes to the Report are as stridently critical as ever. In the Audit Report for the
Finance Division under the heading “Investments™'® the following comments appear:

“The investment balance is represented in what is capitalized annually on
the investments recorded in the name of the company at the Exchange and
Investment Division. The increase in that balance annually is attributed
primarily to the company’s following a policy that would capitalize the
losses of that Division annually. The reading of the figures and follow-up
..shows that the management had greatly expanded on this policy, that it

187

188

Written in Arabic, containing the audits for the two Divisions and sent “For attention of all partners” to Abdulaziz by
letter dated 15 May 1995. A copy of this Report was found in Saud’s safe but not otherwise disclosed: {H29/141}
(Arabic); {H29/141.1/1-70} (English translation).

Atpage 31: {H29/141.1/34}.
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even became the hallstand on which all the negatives are hung, not only
those resulting from the formation of an investment portfolio with short-
term banking funds (borrowed) while owning and retaining them for
several years, exceeding ten years without disposing of them through sale,
especially as we had previously proposed to the management to dispose of
part of them when the share prices were high compared to what they are
now. In addition to the great withdrawals by the partners without
repayment of what is withdrawn or the commissions payable on them, in
addition to the accumulation of debit balances with some customers that
are very doubtful to collect, making them more like bad debts than doubtful
debts.”

Thus, the capitalization of interest on borrowed money - rather than any attempt to sell
the shares to pay down the Money Exchange’s increasing indebtedness - had become the
“hallstand” on which the fraudulent practices “(were) hung.”

As regards the ever increasing Al Sanea indebtedness, at page 32,'%° El Ayouty note that
it had increased over the past year alone by SAR 40.5m from SAR 1.1685bn to SAR
1.2bn. Further, that no commission (interest) was being charged on most of his loan
accounts (only on 9 of 22) even “while he receives commissions on his company deposits
that reach around 8%, paid by cheques, this debt is guaranteed by Sheik Abdul Aziz Al-
Gosaibi.”'°

There can be no doubt that the Partners were aware of El Ayouty’s ongoing criticisms.
They had approved of the financial statements for 1994 because three days after the date

of El Ayouty’s Report of 15 May 1995'! (i.e.: 18 May 1995), minutes of a meeting of

189
190

191

{H29/141.1/35}

A turn of events that came about when Yousef on behalf of the Partners pressed Abdulaziz to require Al Sanea to pay
down his indebtedness; to be considered in more detail below. Here it can be noted that Abdulaziz did acknowledge in
his capacity as Chairman of AHAB and as recorded in Board Minutes of 4 April 1994, that he is joint guarantor of Al
Sanea’s debts as well as those of Al Sanea’s establishments and companies and that he retains deeds of title to Al
Sanea’s real estate: {G/1523.1/4}. As shown above, this was the same meeting at which Al Sanea was required to
acknowledge AHAB’s ownership of the SAMBA shares held by him: {G/1523.1/3}.

{H29/141.1/3}
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that date recorded that the Partners had done so0.!°? The minutes were signed by
Abdulaziz (in his own name and on behalf of Suleiman and Yousef) and Al Sanea; and
having recorded the purpose of the meeting as “to analyze the financial statements for the
Money Exchange as of 31 December 1995193 resolved, among other things, to confirm
the split between the Finance Division and the Exchange and Investment Division, the
continuation of capitalization of interest and the parking of most of the bank debt in the
Finance Division.

Moreover, while Yousef and Suleiman did not actually sign this resolution, the fact that a

copy of it was found in the N Files,'**

strongly suggests that the Partners always had
access to it and that it (and the attachment to which it refers in clause 3 as containing the
“redistribution” of the loan costs between the two Divisions) were used as reference
material by Saud when he came in the 2000s to monitor the Al Sanea indebtedness (as
shown, for instance, by Saud’s Calculations and as will be discussed further when
examining the state of Saud’s knowledge of the activities of the Money Exchange).

The separation of the two Divisions having by the end of 1994 become entrenched,
despite El Ayouty’s concerns and criticisms of the way in which AHAB continued to
produce misleading financial statements and to operate the Money Exchange in an
increasingly unsustainable manner, it appears that El Ayouty required ongoing

assurances (apart from written expressions of the Partners’ knowledge) before signing off

the annual audits.

192
193

194

{N/509}; {G/1606}; {G/1606.1}

The English translation reads “31 December 1995” and is even more confusingly dated “18/05/1996” but this must be
an error because the financial statements for 1995 would not have been available for a meeting on 18 May 1995. The
minutes are therefore regarded as referring to the financial statements for year-end 1994.

{N/509}{G/1606.1/1}.
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250. In order to provide these further assurances, it appears that throughout the 1990s, AHAB
produced a number of specific documents:

(1) Each Audit Pack was presented with a Representation Letter which had to be
signed by the Chairman of the Board setting out the Board’s representations as to
the contents of the financial statements and their instructions for the conduct of
the audit.'®> It is to be noted that one of the representations required was that “We
have presented to you all meeting minutes from Board of Directors meetings,
General Assembly meetings and Executive Committee meetings”;'®

(2) Each year, a signed board resolution was produced confirming AHAB’s intention
to continue producing misleading financial statements. ;"

3) Following on from that first provided by him in 1994;'°® for each year until his
death, a signed guarantee of Al Sanea’s debts appears to have been produced by
Abdulaziz. It was updated in 2000. Reference is made to the guarantee by El
Ayouty in the Reports.'?

4) A signed document from Al Sanea acknowledging the “sale and assignment” of

the SAMBA shares held by him on behalf of the Money Exchange was produced

195 See for example for each year at: 1999 {G/240.35.2/1}; {G/240.35.3/1}; {G/240.35.3A/1}; 2000 {G/240.35/1};
{G/240.35.1/1}; {G/240.35.1A/1}; 2003 {G/240.33/1}; {G/240.34/1}; 2006 {G/240.32.3/1}; {G/240.32.4/1};
{G/240.32.4A/1}. Representation Letters have also been disclosed for 2001, 2002, 2004, 2005 and 2008 but none for

2007. See, in this regard, the Defendants’ Closing Submissions at {E1/12/13} at foot notes 2 and 3, where
they also make the cogent point that the fact that Representation Letters have been disclosed for the period 1999-2003
(referencing Money Exchange URNSs) in circumstances where no accompanying Audit Pack (or final audit report) has
been disclosed, strongly suggests that the Audit Packs were among the documents removed from the Money Exchange
by the Younger Algosaibis, about which more below.

196 See, for instance for 2001 {G/240.34.2A/2} at item 4.

197 In addition to those examined above, see for example: {G/1707}; {G/1728/1} - Board Resolutions issued on 5 June
1997 and {G/1458.2/1} {G/1458.1/1} in respect of the financial statements for year-end 1992.

198 {G/1523.1/4}: the Board Minutes of it (above).

199 See for instance: {F/69/19} - the 1996 Report.
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(although these shares were never in fact transferred to the Money Exchange). El

Ayouty made repeated reference to this assignment in the Audit Reports;>%

(5) Deeds of assignment over his real properties and deposits had been required of Al
Sanea to offset his debts owed to the Money Exchange. These too were regularly
cited by El Ayouty in their reports;2°! and

It can be inferred that as such assurances were in place, El Ayouty remained complicit,

even though their criticisms remained constant.

On 27 January 1996 they sent by letter, their initial report on the 1995 accounts to “A4//

Partners” but “Handed to” Abdulaziz.?”?

This letter contained in succinct terms, El1 Ayouty’s by now perennial refrain:

“It is perhaps appropriate before stating the most important comments to
indicate that there has not been any amendment or correction by the
administration regarding the comments mentioned in our reports since
1981G to the last report dated May 15, 1995G regarding the error
resulting primarily from the financing of purchasing and maintaining
investments (for a period close to almost fifteen years without selling them
to regain what has been paid with a profit that would cover the costs of
retaining them) using short-term expensive banking loans, in addition to
financing of the withdrawals by the partners and their affiliate companies
with the same types of loans. The two previous factors had obvious effect

on the increased banking commitments, as shown by the data, against the
company, as well as other negative effects as will be mentioned in turn...”

El Ayouty then proceeded in their Report to rehearse the familiar criticisms but this year
the numbers were especially startling. The Al Sanea indebtedness?® had increased by

SAR 239m during the year to over SAR 2.1bn. Total capitalization of interest had

200
201
202
203

See for instance: {F/69/13} - the 1996 Report.

See again for instance: {F/69/19}.

{N/480}; {G/1642}; {G/1638.1/1}; ({G/1638.1/1} translation states that it was “Handed to Sheikh/ Abdulaziz.”).
Which, along with other headline subjects they had, since at least 1994] started to set out in specific attachments to the
Report: the Al Sanea net indebtedness being graphically set out in Attachment 9, the total bank borrowings in
Attachment 8 and the current market value of the share portfolio in Attachment 3.
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256.
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exceeded SAR 1bn and bank loans had increased from SAR 2.9bn to SAR 3.3bn.
Obligations of the Money Exchange had increased by some SAR 591m to reach SAR
5.287bn by the end of 1995, compared to SAR 4.687bn at the end of 1994.
At the same time, El Ayouty reported that in relation to the valuation of the share
portfolio on 31 December 1995:204

“...[Tlhey have reached around SR 1883 million at market price (market

price reached around SR 2021 million on December 31, 1994G)

compared to SR 1914 million (its book value in addition to its financing

cost), meaning with a decrease of around SR 31 million. It is worth noting

that an allocation was assigned to the drop in prices that reached around

SR 71 million last year.”
This alarming disparity between the mounting indebtedness of the Money Exchange and
the volatile and inadequate state of its most important assets, led El Ayouty to conclude
that further borrowing from the banks would “not [be] possible”, as was already clear

“where some of them have not yet decided to renew facilities, and those who have, did

not approve the increase desired by the [Money Exchange].”?0

El Ayouty therefore concluded the Report for 1995 by advising that the Money Exchange
might have to cease operations and cautioned that they may no longer be able to issue
audit opinions “especially as the administration accepts the aforementioned [criticisms]

quietly without taking any effective action that would stop the bleeding of resources...”?%

204
205
206

{G/1642/2}.
{G/1642/4}
{G/1642/4}
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While this letter was apparently delivered by hand to Abdulaziz, it was addressed to “All
Partners” and there was no plausible reason explained by AHAB why Abdulaziz would
not have shared it with the others.
I am therefore compelled to conclude that he did so and that Suleiman and Yousef would
have read and understood the concerns and criticism of El Ayouty expressed in this letter.
Indeed, such criticisms were not new to them, as the review of the evidence already
shows.
No response to this letter has been disclosed in evidence. Instead, the evidence reveals
that the impugned fiscal and accounting practices were continued, with the resultant ever-
increasing indebtedness.
Next in the available chronology of events, we see a letter dated 25 June 1996 from
Abdulaziz to El Ayouty regarding the “Financial Statements for the Money Exchange for
1996.°%%7 1ts contents are surprising as, given the nature of the concerns hitherto
expressed by El Ayouty, we see antithetical proposals from AHAB to consolidate the
debts of the Money Exchange within the “bad silo” of the Finance Division, with its
walls now to be further fortified instead of weakened. It begins:
“In reference to the topic above and based on your instructions and
recommendations, we agree to take the measures below before
30/06/1996
1- Transfer the accounts of the Head Office, the sister companies®’® and

Mr. Maan Al Sanea, whether debit or credit accounts to the Financing
Division and only keep the current account, whether these accounts

207
208

{G/1652.2/1} ;{G/1655.1/1} (translation includes the date).

Taken to be a reference to the Bahraini Businesses given the manner of the treatment of their accounts with the Money
Exchange in the Audit Reports. An early such treatment is to be found in the 1994 Audit Report where Algosaibi
Investment Services Co (“AIS”) in Bahrain is recorded as a major source of deposits held by the Money Exchange and
at page 7 {H29/141.1/9} it is described (along with Saad Investments Co.) as companies which belong to the Partners
and operate in Bahrain. AIS was later renamed Algosaibi Trading Services (“ATS”).
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were opened at the Money Exchange Branch in Al Dammam, Al
Khobar or the Money Exchange Main Office.

2- Transfer all accounts of clients, whether closed or current, to the
account of the Financing Division.

3- Keep the accounts of the local banks only, whether debit accounts
(deposits at local banks) or other loans, facilitations or other credit
accounts, at the Money Exchange Division.

4- Anything else not mentioned above should be presented to the
management of Money Exchange to make appropriate decision in that

regard.

We hope that this will avoid any financial settlement measures at the end
of the fiscal year.

Please accept our thanks and sincere appreciation.”

262. Thus, it appears that El Ayouty had relented in their advice (at least temporarily) and
with their renewed complicity, the inevitable day of reckoning was postponed. But given
its significance and implications, the reasonable inference is that Abdulaziz would have
discussed the contents of this letter with his partners Suleiman and Yousef, before
sending it.

263. The correspondence over the 1996 Financial Statements reveals, however, that E1 Ayouty
certainly had not finally resiled from their criticisms.

264. On 3 March 1997, Abdulaziz wrote to El Ayouty enclosing the draft financial statements
for 1996 and reaffirming (as in the past three years), that those of the Exchange &
Investment Division had not been consolidated with those of the Finance Division and

that the capitalization of interest continued as before.?%

209 {G/1693.1}; {G/1693.2}
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265. He concludes by asking El Ayouty to prepare their report and to note that:

“...it has been decided that a meeting for the partners will take place at a
later date to take all the necessary steps to avoid the deficit shown in
financial statements by liquidating all of Maan Abdulwahed Alsanea (sic)
accounts as a client of the Money Exchange & Investment branch and
Financing branch by the end of 1997.”

266. El Ayouty would not be placated by this facile promise of steps to be taken because of

advice which had only been ignored before. They replied on 1 April 1997210 “To the

Attention of All Partners...” setting out in detail damning criticisms of the way the

Money Exchange was being operated. The letter further shows how determined EIl

Ayouty were to ensure that the Partners were fully informed. After setting out specific

comments on the draft financial statements, the many telling observations were set out

under eight headings, each of which was by now all too familiar and virtually self-

“Weak Capital:”

[here lamenting the failure of the Partners to pay up the declared

capital and noting that the amount owed had itself generated
interest which had not been paid but instead capitalized along

with all other interest owed].

“Resorting to banks to borrow to face the expansion in

purchasing shares.”’

“The branch has become the main financier for the
withdrawals by the parent company, the partners, and the
affiliated companies.”

...[see comments below].

explanatory:
“(1)
(2)
(3)
(4)
210 {G/1697/1}; {G/1698/1}
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(3)

(6)

(7)

(8)

“Expansion, at the beginning of the activity in granting
credit to others.”

“The branch did not achieve any positive results since the
beginning of the branch’s activity.”

“The branch has come to suffer from a permanent
shortage in liquidity.”

“Raise the cost of employment:”

[This was a new criticism but one which should have
alerted the Partners to Al Sanea’s true expansionist
ambitions to be fulfilled by use of the resources of the
Money Exchange]: “The cost of employment is still high
without justification, as it is completely inappropriate with
the activity of the branch... This may be attributed
primarily to the transfer of some of the employees to
companies affiliated with partners (Saad Company), they
are working at Saad Company and receive their accruals
from the branch.”

Even more revealing comments at item 4 were bound to have caused renewed alarm:

they told of the gamble the Partners had taken and were still taking and, in light of

subsequent events, were nothing less than perspicacious:

“(4). Retaining the shares without selling them

Although the shares were funded by borrowed funds, and it
seemed from the reading of the numbers that the branch
was hoping to purchase these shares with borrowed money
then sell them, achieving two goals, the repayment of the
borrowed money and realizing a return after which it could
launch towards more transactions and speculations, buying
and selling shares. However, what happened is that it
stopped at buying only, although the opportunity was
available in the years 1992 and 1993G, but the decisions
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269.

were taken on paper and not acted on.(Attachment no. 3°!!

shows the extent of the deterioration in book value from
one year to the other compared to the market values
because of the capitalization method followed).”

There, in unmistakable terms, El Ayouty described AHAB’s misconceived and reckless
approach of borrowing to buy investments, the value of which had no real hope of
keeping pace with the costs of borrowing.

This was the perilous journey upon which AHAB had embarked under Abdulaziz’s

watch but with the knowing involvement of his Partners Suleiman and Yousef.

2000: ABDULAZIZ’S FINAL BOARD MEETINGS AND CONTINUITY INTO
SULEIMAN’S TIME

270.

271.

272.

In the chronology of events in the life of the Money Exchange, the year 2000 was, by any
measure, an important year. The strong controlling hand of Abdulaziz upon the affairs of
AHAB was removed when he suffered his stroke on 30 September and was replaced by
that of Suleiman.

Suleiman - if Yousef and Saud are to be believed - should be regarded as much less
forceful and competent a manager, entirely reliant upon others for the understanding of
financial matters, and someone very prone to being misled by the deceptive Al Sanea
with the connivance of Badr, the hitherto trusted AHAB employee upon whom Suleiman
is said to have relied for the enforcement of the “New for Old” policy.

AHAB?’s case is therefore dependent upon this Court accepting that, with Abdulaziz’s
departure, Suleiman, by the implementation of “New for Old”, sought to redeem the

Money Exchange from its hitherto fraudulent and ruinous behavior but that he failed in

211

That is: Attachment 3 to the Audit Report (as with the one commented on above).
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275.

276.

this objective because of Al Sanea’s complex and ingenious program of deception,
forgery and manipulation of documents.

AHAB therefore says that it deserves to have this Court regard late 2000 as a distinct
watershed in the affairs of the Money Exchange, as a time when AHAB, but for Al
Sanea’s fraudulent behavior, would have reverted to moral and fiscal probity. “New for
Old” should therefore be regarded as AHAB’s locus poenitentiae.*'?

I will deal more fully elsewhere in this judgment with the factual and legal implications
of that aspect of AHAB’s case. But here it is important to note a very important premise
of the AHAB argument: it depends crucially upon the Court accepting that Suleiman
could truly have believed that “New for Old”, if faithfully implemented and followed by
Al Sanea, would have put an end to AHAB’s fraudulent and fiscally profligate behavior -
behavior which had become entrenched at the Money Exchange for nearly two decades
by September 2000.

Much therefore depends, for AHAB’s case, upon the Court accepting that Suleiman was
not himself party to the historical fraud or, at least, that there was a Damascene
conversion such that he thereafter genuinely believed that he had put an end to it and had
managed to contain further fraudulent borrowing by Al Sanea through the Money
Exchange.

Given all that has already been seen of Suleiman’s involvement in the affairs of the
Money Exchange - in particular his participation in the resolutions for the adoption and

institutionalization of the fraudulent accounting practices and his awareness of the El

212

A matter of potential importance when considering the equitable proprietary nature of AHAB’s claim in light of the
recent restatement of the law on illegality by the UK Supreme Court in Patel v Mirza [2016] 3 WLR 399; [2016]
UKSC 42 {R1/55}.
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281.

Ayouty criticisms and advice which went unheeded — it is impossible to find that he,
along with Abdulaziz and Al Sanea, was not a party to the fraud during Abdulaziz’s time.
If AHAB’s case had any hope of success, it therefore depended upon an acceptance by
this Court of Suleiman’s conversion.

In the absence of testimony from him - Suleiman having passed in February 2009 - it is
fitting that I should again here note the importance of the documentary evidence which
speaks to events also during Suleiman’s time. Neither Yousef’s nor Saud’s testimony as
to the state of Suleiman’s knowledge - both being highly self-interested and personally
implicated - can be regarded as any reliable substitute for the evidence gleaned from the
documents disclosed in the case.

Indeed, given their standing as AHAB Partners and members of the Money Exchange
Board, knowledge of and participation in the fraud by Yousef and Saud (or either of
them) would be sufficient to bind AHAB to the fraud and justify AHAB’s condemnation
for its consequences. For that reason, the participation of each requires of further close
examination and this will also follow below.

But here, for the moment, I continue to examine the chronology in 2000, leading up to
Abdulaziz’s stroke and the transition to Suleiman’s time. In this context, the
documentary evidence proves no less revealing and compelling than before.

The last detailed accounting resolution signed by Abdulaziz was a Summary of Board

Resolutions Passed in 1999, numbered R/2 (“Resolution R/2 of 1999”) and dated 28
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283.

284.

February 2000. It was signed by Abdulaziz apparently on behalf of all the Partners and
the copies disclosed by AHAB were found either in the N Files?!? or in Saud’s villa.?'4

It records the continuation of the dishonest practices throughout 1999 and into 2000 — the
capitalization of interest, treating it as an integral part of the cost of investments and
confirmation of authority to “conduct the necessary adjustments to book entries and sign
records to show the balance sheet and profits (in English) as on 31 December 1999
appropriately to others and affirm these adjustments to match figures of the financial
year with comparative figures of previous years.”

This was clearly an important set of resolutions and so apparently regarded by Saud in
particular: not only were these minutes found within the N Files, they were also found in
Saud’s villa. The inference to be drawn is that although not yet at the time a partner he,
like the Partners on whose behalf Abdulaziz signed these minutes, was aware of the
continuation of the fraudulent practices over into 2000.

Further, on 2 March 2000, Abdulaziz, again on behalf of the AHAB Partners, signed a
further Board Resolution, similar in terms to those earlier executed by the Board?!’
confirming the separation of the accounts into Divisions:

“At a Board meeting of (AHAB Money Exchange) in Alkhobar, dated
02/03/2000 to review the financial statements for (the) Money Exchange
as at 31/12/1999, we resolved as follows:*'¢

1) To approve transactions between Money Exchange & Investment
Division and Financial Division (as per attached entries).

213
214

215
216

{N/206}; {N/207}

{H30/25.1/1}; {H30/25/1} although presumably merely a function of the different translations, this version speaks of
the “capitalization of profits” where that found in the N Files (above) speaks consistently to the “capitalization of
interest.”

Such as on 5 June 1997: {G/1707}; {G/1728} (see above).

{G/2095}; {G/2102} - the text set out here is taken from the translation at {G/2102.1}.
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2) To continue non consolidation of the two divisions’ financial
statements as the Finance Division has been allocated specific
bank loans as shown in the records of some banks (mainly foreign
banks) mostly to finance accounts of partners and their
subsidiaries.”

This resolution is extremely important and revealing. It was the last resolution signed by
Abdulaziz (on behalf also of the other Partners Suleiman and Yousef) and its contents —
confirming the continuation of the fraudulent separation of the Money Exchange
Divisions — would be repeatedly affirmed by the AHAB Partners right up to 2009. As
will be shown below, its contents were obviously available to Suleiman, Yousef and
Saud when subsequent minutes were prepared.

As the result of this resolution, the Money Exchange and El Ayouty proceeded to issue
the fraudulent financial statements for 1999 on 25 March 2000.2!7

In fulfillment of their purpose, the misleading English statements were shortly afterwards
sent to the banks by Abdulaziz on 24 April 2000.2!8

AHAB’s responses’!® to the telling revelations of the many foregoing resolutions and
items of correspondence can only properly be described as facile. It amounts to little
more than a recitation of Yousef’s denial of the obvious knowledge with which he would
otherwise be affixed by his involvement as a member of the Money Exchange and

AHAB Boards as revealed by the documents. AHAB’s response in relation to Saud’s

217
218

219

{F/90}; {F/91} (for the Exchange & Investment Division); {F/92}; {F/93} (for the Finance Division).

{G/2128}; {G/2129}; {G/2130}; {G/2131}; {G/2132}; {G/2133}; {G/2134}; {G/2135} (this last being a memorandum
from Al Sanea to Glenn Stewart at AIS, dated 25 April 2000 and enclosing copies of the letters “forwarded to the banks
as finalized by Mark Hayley and signed by Uncle Abdulaziz Algosaibi” instructing Stewart to “follow up with the
concerned banks and keep me updated”.

In AHAB’s written Closing Submissions, Sections 4.14-4.25 and Sections 6.33 — 6.110 {D/4/-12}; {D/4/14-49}.
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state of mind??° is to the effect that although these and other telling documents from
Abdulaziz’s safe were found in Saud’s villa, this does not mean that he must have read,
understood and approved them so as to fix him with knowledge of the fraudulent
practices carried over from Abdulaziz’s time.

This too is a facile response in the face of the real import of the documentation which
shows that the fraudulent practices had become institutionalized for the running of the
Money Exchange. The evidence examined above shows that while Abdulaziz was at the
helm when the practices were being adopted and implemented, Suleiman and Yousef
were also fully on board and readily approved of the resolutions which directed the
implementation of the practices. The evidence, as further examined below, also shows
that Saud in turn came to adopt the practices and supported Suleiman in carrying them
forward after Abdulaziz’s stroke, when he became a member of the Money Exchange

Board.

Continuation of and knowledge of the Fraud after Abdulaziz’s stroke: Resolution R/66

290.

291.

Following Abdulaziz’s stroke on 30 September 2000, Suleiman assumed the
responsibilities as Chairman of AHAB and when Abdulaziz died in March 2003,
Suleiman was formally appointed as Chairman. At that same time Saud, who (along with
his mother and sisters) had inherited his father’s shares, became a Partner and was
appointed Managing Director of AHAB.??!

Suleiman remained Chairman of AHAB until his death in February 2009.

220

221

For instance, AHAB’s written Closing Submissions, Section 6.39 {D/6/18}.

Saud 1W, paragraphs 57 and 58 {C1/2/13}.
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According to Saud,??? although he, Saud, was named Managing Director, throughout
Suleiman’s chairmanship, ultimate control and decision-making authority rested with
Suleiman, as head of the family and as the sole surviving Founding Partner and holder of
the largest share in AHAB.

As regards Suleiman’s chairmanship, Yousef’s asserted perception was similar - that he
carried on in much the same way as did Abdulaziz before:???

“Q.  There was no substantial change to the power of chairman when
Abdulaziz passed away, was there? His [Suleiman’s] role
remained very much the same?

A. The same, yes.”

With the AHAB Board so positioned to carry on as before, its resolutions can be viewed
appropriately in the context of the preceding history.

As evidence of the continuation of the fraudulent practices after Abdulaziz’s stroke, I
accept, as the Defendants argued??* that the most significant resolution is that numbered
R/66, taken on 26 November 2000 (“Resolution R/667).2% As will be shown below, a
minute in the form of Resolution R/66 was executed by the Partners every year until
2009.

Resolution R/66 was signed by Suleiman, Yousef and Saud (as well as Al Sanea) and

provided:

222
223
224
225

Op cit, ibid.

{Day30/15:19-22}

Through Mr. Lowe at {E1/11/68}.

Found in the N Files at: {N/204}; {N/205} and {N/171} — the last in a file entitled “File No. 3/03...Board Resolutions
Money Exchange” giving rise to the inference that beyond signing Resolution R/66, Saud would have been paying
particular attention to its contents. Significantly also, Resolution R/66 was found next to Resolution R/2 in the N Files
{N/206}; {N/207} — further supporting the inference that at least Saud (and perhaps all the Partners) would have read
Resolution R/2 when executing Resolution R/66.
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“During the board of directors meeting of [AHAB Money Exchange] held

on 25/11/2000 at the company’s offices in Al Khobar, the following was
decided.:

First: Enforcement of Board of Directors resolution No. R/2[of 1999]
dated 28/02/2000 signed by Sheikh Abdulaziz Algosaibi under
the same conditions and points stated therein.

Second: Approval of all previous decisions relating to the issuance of
an FEnglish language accounts and confirmation of its
amendments, and to assign Al Ayouti to issue this budget.

Third:  To coordinate between Al Ayouti and Mr. Omar Saad Hamda

to produce the English accounts for the headquarters under the
same method as the previous year.”

It must be inferred that all the signatories to Resolution R/66 fully understood its meaning.
They plainly were concerned to ensure the continuity of the accounting practices which
had been institutionalized by Abdulaziz, to retain El Ayouty’s services for those purposes
and to ensure, in particular, that the English language versions of the accounts would be
available for issuance to the banks. The trusted and faithful Omar Saad of AHAB H.O.,
(rather than any designate of Al Sanea’s from the Money Exchange), would be
responsible for coordination with El Ayouty to ensure the adoption of the previous year’s
accounting methods which were clearly fraudulent.

Given the specific wording of Resolution R/66, it can also reasonably be inferred that, at
this time of transition, it was taken and recorded to provide renewed comfort to El Ayouty
rather than for the edification of the Partners themselves. The words speak of matters
already known: in the first resolution, of “enforcement” of R/2 “signed by Abdulaziz”; in
the second, of “all previous decisions relating” to the “English” language accounts aimed

at the banks and the “amendments” here mentioned, appears to be a reference to the
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“adjustments” authorized by earlier resolutions; and — as already noted — in the third
resolution, speaks of adopting “the same method as the previous year”.

299. Beyond sensible debate, it is clear that Resolution R/66 was executed to record the
Partners’ collective intention and desire to continue with Abdulaziz’s practices. And
Yousef acknowledged as much in cross-examination:?2

“Q.  Essentially, I am suggesting to you, you come back after Uncle Abdulaziz
had had his stroke, and this is the four of you resolving to continue with
the policies for accounting that had been decided during the time when he
was fully in charge. So what happens is these are all resolutions that
relate to accounting, made not by Abdulaziz but by the rest of you, and |
suggest to you this occurred at a time when you were trying to continue
and follow on with his policies. Does that make sense to you?

A. Probably, yes.”

300. This reaffirmation of the practices of the Abdulaziz years was antithetical to any notion of
departure from the fraudulent behaviour of the past. Had the AHAB Partners resolved
under Suleiman’s new leadership to adopt honest practices, the sad occasion of
Abdulaziz’s stroke would have provided an opportunity for doing so. It is regrettable that
the opportunity appears not to have been taken but this may already - by September 2000 -
have been too late, from the Partners’ perspective, for fear of the dire consequences. I will
come to examine this issue further in this Judgment.

301. It is notable that at the time Resolution R/66 was executed, Saud was not yet a Partner of
either AHAB or the Money Exchange, nor had he yet been appointed Managing Director

of AHAB. When asked why then did he sign up to these resolutions, he offered no

26 {Day36/8:4-14}
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303.

304.

305.

sensible explanation, simply suggesting (as was often his recourse during his testimony)
that his uncle Suleiman asked him to.”?%’

This response made no sense because it was inconsistent with the strict manner in which
the Board appeared to have observed the individual authority reposed in its Partners. A
more likely reason is that on 26 November 2000, a month after Abdulaziz’s stroke, Saud,
his son was already regarded as his de facto successor and was asked to sign so that each
and every branch of the AHAB family was recorded as acknowledging and approving
these important resolutions. Moreover, as will be discussed below from the evidence of
Omar Saad,””® Saud was seen as the member of the family to whom the Partners turned
on matters relating to accounting and finance and so it may be inferred that it was
important to the others that he acknowledged his involvement in the ongoing process of
falsification of the accounts.

And so the evidence reveals that the resolutions in R/66 were reproduced each year from
2002 and repeatedly signed off by the Partners as part of the approval process of the
financial statements of the Money Exchange.

A Resolution R/90 dated 16 March 2002, was signed by Suleiman (for himself and
Abdulaziz) and by Yousef. This resolution, found in the N Files,?? not only provided for
the payment of SAR 36m dividends to the Partners but also contained in resolutions 2, 3
and 4 the false accounting resolutions and the express affirmation of Resolution R/66.

The wording then became standardized with the result that each year the Partners

resolved:

227
228
229

For instance, {Day62/80:11} - {Day62/81:5}.
See paras 462 et seq below at pp186-187
{N/190}; {N/191}.
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(1

2)
3)

4)

That there would be payment of a dividend to the Partners of the Money
Exchange;

Affirming Resolutions R/66 and R/2;

Referring to and reaffirming previous resolutions with respect to English language
financial statements, approving amendments (adjustments) to those financial
statements and authorizing El Ayouty to issue them;

Tasking Omar Saad and El Ayouty to issue the financial statements in the same

form as the previous year.

These were signed off in formal resolutions each year:

(M

2
3)

“)
)

(6)
(M

Dated 18 March 2003, by Suleiman (on behalf of himself, Abdulaziz and Y ousef)
and by Al Sanea: R/116;23°

Dated 28 June 2003, by Al Sanea, Suleiman, Saud and Yousef: R/118;3!

Dated 29 March 2004 by Suleiman, (on behalf of himself and Yousef), Saud and
Al Sanea: R/120;232

Dated 26 August 2004, by Suleiman, Saud and Al Sanea: R/122;233

Dated 29 March 2005, by Suleiman (on behalf of himself and Yousef) and by
Saud and Al Sanea (unnumbered);>**

Dated 10 May 2006, by Suleiman, Yousef, Saud and Al Sanea: R/124/1;%3>

Dated 21 March 2007, by Suleiman (for himself and Yousef) and by Saud and Al

Sanea: R/125;?3¢ and

230
231
232
233
234
235

{N/189}; {N/193}

{P/75/19}; {P/75/20} (exhibited to Al Sanea’s witness statement in the London Proceedings).
{N/187}; {G/3996.1}; {G/3983}; {G/3985}.

{G/4308}; {G/4309}

{N/172}; {\N/201}

{G/5219}; {G/5218}
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(8) Dated 28 May 2008, by Suleiman (for himself and Yousef) and by Saud and Al
Sanea: R/126.237

307. The declaration of dividends had become standardized in amounts of SAR 36m or SAR
75m each year although that bore no relationship to the reality of the Money Exchange as
a business that made no profits. Dividends were declared and paid simply by correlation
to the payment of dividends by SAMBA (and the other equity holdings).

308. It is also common ground that these resolutions were signed by the Partners and affirmed
the false accounting. In its pleadings, AHAB admits that its Partners signed these
resolutions: see for example, AHAB’s Re-Re-Re-Amended Reply to Defence and
Counterclaim of the GT Defendants, paragraph 50.2.238

309. Equally, in his Opening, Mr. Quest accepted on behalf of AHAB that:>*°

“My Lord, these board resolutions were rolled out every year, and your
Lordship sees that each year they have an adoption, as we see here, of a
series of previous board decisions, going back to 2000. I will show your
Lordship those in a moment, but it is right that when you look at those
resolutions and look back to the yet earlier resolutions that those
resolutions refer to, you see there is a formal adoption of the accounting
practices, going all the way back to the 1990s, about capitalization of

interest and the separation of the divisions of the Money Exchange”
(Emphasis added.)

310. Notwithstanding the reasonable inference to be drawn that by agreeing to and signing off
on these resolutions each year, the signatories must have understood their meaning and

effect, no such concession was here being made by Mr. Quest.

236 {G/5731}; {G/5733}

237 {G/6684}: {G/6685}

238 {A1/15.1/18}

239 {Day5/48:17} - {Day5/49:2}
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311. As he went on to explain, the thrust of AHAB’s case as to the Partners’ understanding of

what they were doing rests upon the proposition that these were but “formal adoption(s)”

of the resolutions from Abdulaziz’s time. As he went on to submit;240

“But just so your Lordship understands, in case this is a point that is made
against us, it cannot plausibly be suggested that by signing off on these
board of directors’ resolutions, which the partners understood were
necessary in order to distribute the dividends, they must be taken in some
way in 2007, let’s say, when they signed that, to have approved or
consented to everything that Al Sanea was doing during the 2000s, both in
terms of withdrawing billions of dollars from the Money Exchange, and in
terms of conducting what we have seen is a quite extraordinary campaign
of dishonesty against the banks for the purpose of raising billions of
dollars of finance.

The partners did not know what Al Sanea was doing with respect to the

banks, and did not know what Al Sanea was doing with respect to his
withdrawals.”

312. This suggestion — given evidential expression by Yousef and Saud®*' — that the Partners
were signing off on these resolutions simply as a formality for obtaining their dividends,
must be rejected as a facile attempt to get the Court to ignore the obvious implications of
all the evidence examined above:

(1) In the first place, these repeated resolutions on their face speak to much more than
the payment of dividends. They also direct, in plain terms, the fraudulent
accounting practices which by the year 2000, had become institutionalized. The
subsequent resolutions each year until those of 2008 (R/126) were plainly meant

to ensure the continuity of the practices.

240 {Day5/50:14}- {Day5/51:4}
241 In their witness statements: Yousef at {C1/3/27}; Saud in his first witness statement at {C1/2/28}.
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2

3)

4

Secondly, as Yousef acknowledged,?** it was not the case that Al Sanea “forced”
the Partners to sign up to the other resolutions as well as those for payment of
dividends, in order to get the dividends. Indeed, it was then recognized and
admitted by Yousef that (as the record shows), there had been many instances of
dividends having been paid on the basis of resolutions which dealt only with that
subject.

At all events, the notion of the Partners being required to sign the false accounting
resolutions as a quid pro quo for obtaining dividends, may not exonerate the
Partners once the meaning and effect of those resolutions were understood.

So, the issue remains whether or not they did so and there simply is no evidence to
support AHAB’s proposition that they did not. On the contrary, from all the
evidence examined above in relation to the fraudulent accounting practices, its
historical development and the extent to which those practices enabled the Money
Exchange to borrow from the banks; the only reasonable inference to draw is that
the Partners, both collectively and individually, understood the meaning and effect

of the resolutions.

Given the great scope of the enquiry into this issue at the trial and the industry of the

Defendants in their analysis of it, I think I should repay some more of that effort by

looking a bit more closely at the individual knowledge of the Partners after Abdulaziz’s

time, starting with Suleiman.

242

{Day76/49:18-21}

139



314.

Before turning to that exercise, I should also specifically emphasize my finding that not
only was Abdulaziz responsible as Chairman for the adoption of the fraudulent accounting
practices, he also was fully aware of their meaning and effect, as is abundantly clear

especially from the many exchanges he had with El Ayouty on the subject.

Suleiman’s knowledge: his Chairmanship, both de facto and formal — September 2000 —

February 2009

315.

316.

317.

318.

In seeking to discern the state of Suleiman’s knowledge, it is of fundamental importance
that he was de facto Chairman of AHAB from the time of Abdulaziz’s stroke on 30
September 2000 and following Abdulaziz’s death in May 2003, he was Chairman until his
own death, in February 2009.

In the absence of direct evidence of Suleiman’s dealings with Al Sanea in relation to the
Money Exchange to the contrary, it must follow that it is to be inferred that Suleiman
would have insisted upon being kept informed, especially of the extent of the borrowing
and of the Al Sanea indebtedness.

AHAB must therefore assume the burden of proving the contrary and it is in this regard,
that AHAB relies primarily upon the allegations of forgery and manipulation of
documents, postulating per Mr. Quest, the rhetorical: why would Al Sanea have needed to
engage in widespread forgery of Suleiman’s signature and manipulation of documents, if
Suleiman knew of the borrowings and consented to them?

And further, as Saud expressed AHAB’s case at paragraphs 394 and 395 of his first
witness statement: 43

“394. I note that the widespread forgery of my family’s and my signature
is inconsistent with the argument put forward by the Defendants:

243

{C1/2/82}
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320.

that the borrowing of the Money Exchange was authorised by the

AHAB Partners. Certainly, we did not authorize Mr. Al Sanea to

apply our signature by means of a mechanical device or computer.

I am told that Mr. Al Sanea does not suggest that we did.

395. It is not clear to me why Mr. Al Sanea would need to cause the

widespread forgery of AHAB partner signatures, if AHAB Partners

had authorized the borrowing. If we were aware of Mr. Al Sanea’s

borrowing and had authorised it, he could simply have asked for

our signature. Indeed, that was the protocol for the “new for old”

borrowing.”
Whether this proposition is sound in and of itself will be the subject of separate
consideration?** but here it is important to note its evidential importance for AHAB’s case
as a basis for overcoming the cumulative effect of the documentary evidence, which
shows Suleiman’s involvement in, and knowledge of, the fraudulent accounting practices.
As discussed above, this was through his subscription to the minutes of the Board
resolutions which directed those practices, his demonstrated knowledge of the El Ayouty
Audit Packs and Reports (with some of them addressed specifically to him as Chairman)
and his direct involvement with Yousef in the 1990s, in pressing Abdulaziz for the closure
of the Money Exchange out of concern especially, about the increasing Al Sanea
indebtedness (an issue to be further examined below in looking at Yousef’s
involvement).?4?
All of that evidence must be considered also with the further evidence that: (i) Saud’s

Calculations in 2002 were done for the edification of Suleiman and as “a specific

assignment” from Suleiman:246 (ii) Yousef’s evidence that Suleiman regarded Al Sanea as

244

245
246

When looking in detail at the benefits respectively obtained through the Money Exchange, by the AHAB Partners on
the one hand and Al Sanea on the other.

In the context of examining Yousef’s knowledge below at [paragraph 352 et seq of this Section]

{Day65/9:9} - {Day65/10:3}
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being untrustworthy and “out of control”;**" (iii) Saud’s evidence that in addition to the
“great tension” between Yousef and Al Sanea, Suleiman “never appeared as being at ease
with Maan”;**® and (iv) Yousef’s evidence®* that Suleiman was cautious in his approach
to business:
“When it came to making important decisions relating to business, his
approach was to arrive at his decisions by consultation and consensus
view, and it was usual for him to discuss important business matters
extensively with senior managers and partners (usually me and/or my
cousin Saud) before he came to a conclusion.”
Indeed, it was in part because of the notorious mistrust of Al Sanea, that Suleiman,
together with Yousef, had pressed Abdulaziz, starting in the early 1990s,2°° for the closure
of the Money Exchange.
Despite the import of all that evidence, it is AHAB’s remarkably counter-intuitive case —
also as postulated by Saud — that Al Sanea was able to abuse the Money Exchange,
deceive and defraud the Partners, and Suleiman especially, because of their trust in him

which they now, only by hindsight, regard as having been misplaced:?!

“Our lack of diligence was, no doubt, a function of a certain measure of
trust and a desire for preserving the peace that is common in family
businesses, especially businesses in our part of the world. Mr. Al Sanea is
married to my sister and there is no doubt that I did not question his
motives or actions in the way that I would a non-family member.

Also, our lack of involvement in the Money Exchange stemmed in part
from the animosity that grew between members of the family (on the one
hand) and Mr. Al Sanea (on the other). Although many family members
disliked Mr. Al Sanea and did not want to have much to do with him, it did

247
248
249
250

251

Yousef in cross-examination:{Day31/16:17-22}.

{Day67/14:20}; {Day15/15:13}

Yousef 1W, {C1/3/6}, paragraph 24.

As appears from a letter written to Abdulaziz on 28 March 1992: {G/1432/1}; {G/1429/1}; {G/1435/1} to be further
discussed below in the context of examining Yousef’s knowledge.

Saud 1W {C1/2/5}, paragraphs 16 -17.
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326.

not mean that he was mistrusted to the extent that we thought him capable
of acting against the family’s interests. In hindsight, our trust was entirely
misplaced.”

And so, as one approaches the task of discerning the state especially of Suleiman’s
knowledge, one observes an internal tension within AHAB’s case: for while Suleiman
was cautious by nature and would have already been on notice of Al Sanea’s excessive
borrowing and regarded him as “out of control” and untrustworthy; having put in place the
“New for Old” policy, Suleiman was nonetheless content to rely upon Al Sanea to comply
and trusted him to do so, simply because he was a member of the family and because
Suleiman was not himself a sophisticated businessman, and could not have conceived of
or anticipated Al Sanea’s machinations.

One only has to state that hypothesis of AHAB’s case to recognize its inherent
implausibility when viewed in the context of the documented evidence of Suleiman’s
knowledge of the borrowings and of his own involvement in institutionalizing the fraud
upon the banks.

I am therefore obliged to take a robust scepticism to AHAB’s case that Suleiman, having
merely mandated “New for Old” after Abdulaziz’s stroke, allowed Al Sanea a free hand
and took no active or concerted steps to monitor his indebtedness or the extent of the
borrowing of the Money Exchange.

Apart from the allegations of forgery and manipulation of documents, all that AHAB
relies upon to rebut the inference of Suleiman’s knowledge as it naturally arises from the
documentary evidence are speculative assertions from Saud that it is “simply

inconceivable” that Suleiman would have authorized Al Sanea’s fraudulent activities at
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328.

329.

the Money Exchange, ATS and TIBC.?>? Saud goes on to give his explanation for this
view:2%3
“Suleiman was not a natural businessman, and he did not have the
commercial energy or acumen of my father. I believe that he was aware of
his limitations in this regard and it made him notably cautious in
business. It would have been entirely out of character for him to have
engaged in financial activity of the magnitude that took place at the
Money Exchange, ATS and TIBC. If he had been involved in such activity,
I have no doubt at all that he would have wanted to consult me and other

AHAB partners and members of the AHAB head office staff about it
regularly — whereas in fact he never once mentioned it to me.”

I repeat: the assertion that “Suleiman was not a natural businessman” does not provide a
plausible answer to the clear contemporaneous evidence of his deliberate involvement.
I have already referenced the evidence of Saud’s discussions with Suleiman over Saud’s
Calculations. This is but one instance of AHAB’s case being contradicted by the
contemporaneous documents from the N Files as explained by Saud himself.
In addition, Saud’s own evidence in cross-examination stands in stark contradiction to his
opinion of Suleiman’s unknowing involvement. On Day 45, in asserting his own lack of
authority over the Money Exchange in his constant refrain that “/ had nothing to do with
the Money Exchange”, he confirmed that everyone at AHAB reported to Suleiman once
he assumed the role as Chairman:>*

“O. Are you saying, MrAlgosaibi, that as far as you are aware,

everything that was of importance was reported to your Uncle

Suleiman while he was the chairman of AHAB between 2003 and
2009? Is that what you are saying?

252

253
254

See for instance Saud 1W, paragraph 37 {C1/2/9}; see also Dawood 1W, paragraph 35 {C1/1/10}: and adopted
generally in paragraph 101 of AHAB’s opening Written Submissions: {U/1/44}.

Ibid.

{Day45/45:11-19}
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330.

I am saying we all reported to my uncle, all of the company
reported to the chairman.

All the divisions reported to the chairman, did they?

We — yes, we — Mr Hindi, we all... each one in charge of his own
business”

On Day 46, Saud stated that while Al Sanea would sometimes ask him for help, he, Al

Sanea, would normally report to Suleiman. This was in the context where Al Sanea had

written to Badr,

facilities document, after having it reviewed by Sau

“0.

255

d.256

Mpr. Al Sanea is suggesting that because you have previously been
aware of these facilities, as we have just seen, you should have a
look at the paperwork and then the signatures can be obtained
from Uncle Suleiman.

Do you see that?

Yes, I see that.

That’s perfectly normal, natural thing for Mr. Al Sanea to do.
That’s right, isn’t it?

No, it’s not right, Sir. The practice is that each one reports his own
divisions, sometimes I — I see — you know, Maan asks for help; they
don’t come very often, but he does. And — and as I do with all of
the companies, Badr here wants to go to Uncle Suleiman, then
they go to Uncle Suleiman.

As for review, I — I do not get involved with the Money Exchange
matter nor reviews. If Maan wants to get me involved here, aside
from the practice of the company, I will normally just ignore it.
Because it’s — he reports to Uncle. I mean each one, I have my
own responsibility, he has (his own). He wants my assistance, talk
to Badr to take papers to Uncle. It’s Uncle...”

255
256

The relevant correspondence is at {G/3526.1/1};{G/2854.1/1}.
{Day46/41:18} — {Day46/42:13}

asking him to arrange to obtain the signatures of Suleiman on a bank
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331.

332.

333.

334.

On Day 56,7 Saud, while again describing his own junior position within AHAB and
his then preoccupation with tending to his father in hospital in Dallas, U.S.A., insisted
that as the Managing Director, Al Sanea reported to Suleiman:

“I'm a junior guy. I had my own responsibility and at that time [
was managing my father’s case. And I had nothing to do with the —
the Exchange is Maan Al Sanea. Again, Maan Al Sanea, he’s the
managing director, reporting to — as we all do, to the — ultimately
our uncle”

Again, on Day 65,28 Saud once more confirmed that Al Sanea reported to Suleiman:

“Q.  Ithought you said that Maan reported to the Chairman.
A. I mean, yes, this is-- we all report to the Chairman, yes.”

There are obvious inferences to be drawn in respect of Suleiman’s knowledge from this
evidence of Saud’s. For while we do not have the evidence of communications between
Al Sanea and Suleiman, one cannot report to a superior without communicating in one
form or another. In the absence of evidence of those direct communications between Al
Sanea and Suleiman, AHAB cannot be entitled — contrary to its own position as
articulated just above by Saud — to say that Suleiman was not kept informed of what was
happening at the Money Exchange or was too unsophisticated to appreciate what was
going on.

The correct inference to draw from the fact that Al Sanea reported to Suleiman is that
Suleiman was indeed kept informed about the activities at the Money Exchange. This
inference is bolstered also by three factors in particular which do not support the

proposition that Suleiman could have been misled by Al Sanea:

257
258

{Day56/31:3-6}
{Day65/10:4-6}
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(1) Suleiman’s proven involvement as a member of the Money Exchange Board —
from inception and throughout Abdulaziz’s time — in the institutionalization of the
false accounting practices and the taking of the resolutions which directed them.

(2) Suleiman’s proven involvement with the signing off of the El Ayouty Audit Packs
in which those practices were discussed in detail and condemned by El Ayouty;
and Suleiman’s knowledge of the investments acquired by means of the
fraudulent borrowing, as well as of the increasing Al Sanea indebtedness, also as
discussed by El Ayouty.

3) In reality, Suleiman had at least two independent sources of information from
which to verify whatever Al Sanea would have reported to him about the Money
Exchange, namely:

(1) El Ayouty themselves. It is important in this regard to bear in mind
El Ayouty’s statements to the Chairman of the Bureau of Investigations
and Public Prosecution in Saudi Arabia (“the Saudi Prosecutor”) and to
the Deloitte Investigation team?> in which they insisted that they reported
on the activities of the Money Exchange to the Partners (including
Suleiman) through their Audit Packs, through correspondence, and
directly in meetings. As already discussed above and to be further
discussed below, the Audit Packs were therefore always addressed to the

Chairman of AHAB for the attention of the Partners.2%® After Suleiman

259 Both the subject of Hearsay Notices {C4/5/2} and {C4/8/1} together with {C4/7/1}. And see {M/41/2} for El Ayouty’s
letter of 29 May 2010 to the Chairman of the Bureau of Investigation and Public Prosecution in Saudi Arabia.
260 See again for instance: {F/55/1}; {F/56/1};{ F/68/1}; {F/69/1}.
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became Chairman, they were naturally addressed to “fo be delivered’ to
him, in that capacity.2°!

In their letter of 29 May 2010 to the Saudi Prosecutor, El Ayouty, (while
acknowledging that Al Sanea had been fully in charge of the day-to-day
operations of the Money Exchange) stated that:

“...the partners reviewed and approved all the branch’s
financial statements until 2007 as we have shown in
previous evidences, and we are unaware of what has
happened to the financial statements for the year 2008
since we have handed them to both sides, after the whole
incident occurred.’®® Therefore, the partners’ claim that
they did not know is unacceptable...” (Emphasis added.)

(1)  On 25 March 2010, Abdul Moniem M. Farag and Rajab Hassan of El
Ayouty met with Mr. Charlton, and other members of the Deloitte
Investigation team and Mohammed Algosaibi. A note of the meeting was
disclosed in the course of Mr. Charlton’s evidence?® and sections of it
were made the subject of the aforementioned hearsay notices.

In the note, El Ayouty are noted as saying that their principal points of
contact at AHAB included Suleiman and Saud:

“The principal points of contact for Ayouti at Head Olffice
over the years have been Omer Saad, Abdulaziz Algosaibi

261

262

263

{FN137/1}; {F/138/1}; {F/171/1}; {F/172/1}; {F/196/1}; {F/197/1}; {F/229/1}; {F/230/1}. That for 2008 (the last) was
addressed to be delivered to Yousef as Chairman: {F/259/1};{ F/260/1}.

A reference here to AHAB’s assertion that the AHAB Partners had not seen the 2008 Audit Pack. It became clear from
other evidence in the case (per Mr. Tariq Ali) that AHAB must indeed have received it as a copy was produced to him
from within the Money Exchange in May 2009 when he was appointed to advise AHAB on the state of the Money
Exchange. As will be discussed further below, it is to be inferred that this could only have happened on the directions
of Saud who was responsible for Mr. Ali’s engagement.

{C4/8/1}
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until his illness, Suleiman Algosaibi until his death, and
Saud Algosaibi.”?%

(111) El Ayouty is noted as explaining further that they would send the Audit
Packs to Suleiman with the last (for 2008) sent to Saud in May 2009:

“The Ayouti people did not present the financial
Statements in person to a meeting of the partnership.
Rather, they sent a “report” in the form of a letter
enclosing the financial statements ....”

“... the report to management would be in the form of a
letter. The report would address AHAB partnership and the
ME and Investments ledger [Ledger 03] financial
Statements...”

“.. MF/RH [Mr. Farag and Mr. Hassan] believe that the

report would be distributed to all the partners. [I]t would

go to the “head” of the board who would then distribute
it...” 263

335. El Ayouty also stated that the Audit Packs (the reports to management in the form of a
letter) were sent directly to the AHAB Partners even while copies were sent separately to
Al Sanea, leaving no room for the suggestion that Al Sanea could have withheld them
from the Partners:

“The most recent report was sent to Mohammed Al Hindi [No date
was indicated]. 4 bit later in the interview they stated that the
report would be sent to MAS as well as the partnership.” >%°
(Emphasis added.)

336. They also stated that the latest report was sent to Saud in May 2009:

“...[Tlhe latest report and financial statements [for 2008] were
sent to Maan and to Saud in May 200927

264 {C4/8/2}
265 {C4/8/3}; {C4/8/4}.
266 {C4/8/5}
267 {C4/8/5}
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337.

338.

339.

340.

While Saud denied receiving this report and all other El Ayouty Reports (and so
knowledge of their contents revealing the financial state of the Money Exchange), a copy
of this 2008 Report must have been available within AHAB no later than 9 May 2009
when, according to Tariq Ali, it was given to him by Mr. Hindi.

Further, in addition to sending the Audit Packs to the Partners, El Ayouty also made clear
that they had addressed Al Sanea’s withdrawals with Suleiman directly:

“MF/RH [Mr. Farag and Mr. Hassan] stated that they did address the
increasing balance with Suleiman.

...[A] meeting [took place] “before Suleiman died” in which Suleiman

became very upset to learn that the debt had risen.”?%

This evidence which AHAB failed to disclose until very late in the day,”® is very
detrimental to its case. It reveals that El Ayouty had asserted to the Deloitte Investigation
team from as early as 25 March 2010, that their dealings with AHAB were contrary to
AHAB?’s plea of ignorance of the Audit Packs and Audit Reports and that Suleiman was
unaware of Al Sanea’s indebtedness.

This evidence also suggests that El Ayouty were not called as witnesses by AHAB (as
one might have expected, given the importance of their involvement over the years)
because their evidence would have been detrimental to AHAB’s case. Indeed, I am
compelled to draw the inferences from AHAB’s failure to call El Ayouty that, had

evidence been adduced from them, it would have supported the contents of their previous

268
269

{C4/8/5}
In the course of Mr. Charlton’s evidence and only after AHAB initially sought to claim privilege over its contents, a
claim which it later waived when the point came to be decided by the Court.
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341.

342.

343.

344.

statements to the Saudi Prosecutor and those noted in the interviews with Deloitte, both
of which are the subjects of the Hearsay Notices.?”°

El Ayouty’s statements describe their dealings with AHAB in terms which are fully
consistent with their practice already revealed through the documents — that of raising
concerns about the Money Exchange and Al Sanea’s indebtedness directly with the
Partners — all as shown by their communications with Abdulaziz in the 1990s. And this
can be seen also from Yousef’s admitted discussions with Saleh El Ayouty in 1999.27!
This is all evidence which I accept and which reveals that El Ayouty brought to the
attention of the Partners (and of Suleiman in particular) through the Audit Packs and their
other communications with them, the activities of the Money Exchange and the Al Sanea
indebtedness.

There simply is no cogent evidence to refute the obvious inference that Suleiman
received and read the Audit Packs (even if with the assistance of others more versed in
financial matters, such as Saud, after he became a Partner, or Mr. Hindi before him).

In this regard, it must also be noted that Suleiman, like Abdulaziz before him, must also
have received the draft Representation Letters from El Ayouty (alongside the Audit
Packs) requiring that they be signed and returned by the Chairman and the Managing
Director of the Money Exchange.?’? In these letters, the Chairman acknowledges the split

between the Finance Division and the Exchange and Investment Division and affirms the

Partners’ understanding of the Audit Packs (including its attachments). An especially

270
271

272

{C4/5/1} and {C4/7/1} (partially excerpted above).

As explained by Yousef in his letter of 26 December 1999 to Abdulaziz {G/2020/1}; {G/2025/1} - to be further
discussed below in looking more closely at Yousef’s knowledge.

Some of these have been cited at fn 149 above.

151



345.

346.

347.

telling passage from the typical Representation Letter states the reason for parking the
debts in the “bad silo”, in terms which could not have escaped the understanding of a
competent chairman reading and signing it:

“Instead of consolidating the financial statements for the two divisions
together especially the Financing Division has been allocated with certain
bank loans as it is shown on the statements from some banks to finance
the partners and the subsidiary companies’ accounts and also to finance
the cost of purchasing investments and keeping them, which will be
capitalized in the Finance Division while the investments are listed with
their cost in the Money Exchange and Investment Division...”

Suleiman’s other source of verification was Saud himself. Based on Saud’s own evidence
that everything he did in relation to the Money Exchange was done on Suleiman’s
instructions (as cited above and further below), the only reasonable inference is that
Suleiman regarded Saud as a source of information to verify whatever he may have been
told by Al Sanea about the activities of the Money Exchange.

Throughout his evidence, Saud was adamant that everything he did in relation to the
Money Exchange was done on the instructions of his Uncle Suleiman. This was of
course, consistent with his account examined above,?”? that “we all reported to my uncle,
all of the Company reported to the Chairman.”

As Saud insisted:?74

“QO.  Just so we follow the last answer, you are saying, are you, that anything
that you did in relation to the affairs of the Money Exchange during the
period between your father’s stroke and his death, you were doing on the
instructions of Uncle Suleiman; is that right?

A. Correct, sir.”

273
274

See paragraph [329], above.
{Day43/15:20-25}
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349.

350.

351.

From these exchanges in Saud’s evidence, it is safe to conclude that matters of
importance coming to Saud’s knowledge about the Money Exchange would have been
reported to Suleiman. This is an inference that is only strengthened by the asserted
distrust or at least disquiet, among the AHAB Partners, in relation to Al Sanea.

For such reasons as these, when I come to examine in detail the nature and extent of
Saud’s knowledge about the affairs of the Money Exchange, it must be correct to assume
that important matters coming to Saud’s attention would have been brought to
Suleiman’s attention by him.

In summary, there is clear evidence of Suleiman’s knowledge of the fraud being
perpetrated through the Money Exchange. In light of the risks which this presented for
AHAB and Suleiman’s mistrust of (or at least misgivings about) Al Sanea, the only
reasonable inference to draw is that Suleiman would have sought to monitor the activities
of the Money Exchange and the state of the Al Sanea indebtedness.

AHAB?’s reliance on Suleiman’s attempt to curtail Al Sanea’s borrowing through the
Money Exchange by way of the putative “New for Old” policy, will be a matter for

further examination below under the heading “New for Old”.

YOUSEF’S KNOWLEDGE

352.

Yousef became Chairman of AHAB when Suleiman died in February 2009, a position
which he occupied for but only a few months before the collapse of the Money Exchange

in May 2009.273

275

AHAB, by the time of the trial, had come to be managed on a day-to-day basis by an Executive Management Team
comprising Mr. Simon Charlton (Acting Chief Executive Officer and Chief Reconstructing Officer), Mr. Raef El
Hassan (Chief Operating Officer) and Mr. Brett Walter (General Counsel).
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354.

355.

356.

While in his evidence,?’® Yousef questioned the very existence of the Money Exchange
Board of Directors, as a founding member he was, as has been seen, intimately involved
in its affairs throughout Abdulaziz’s time. He certainly was involved in approving the
minutes and came to admit, in his witness statement, knowledge of them but only of
those which recorded the resolutions for the distributions of dividends. His statements are
peculiarly silent about those which record the fraudulent accounting practices. This is
although, as has been shown above, the minutes of resolutions often dealt with both
issues together.

He speaks of his departure from his “limited involvement” in the operations of the Money
Exchange in the 1980s, after a falling out with Al Sanea whom he describes as “a
bullying, controlling and selfish individual” who appeared determined “that he should
not be required to share the management of the Money Exchange with me, or anyone
other than Abdulaziz.”*"’

This turn of events, his own main involvement in running the AHAB Shipping
Division,?’® as well as having to dedicate time to his own businesses,?’® became the basis
for his evidence that he was not involved with the Money Exchange and knew nothing
about its activities.

Yousef also points to his semi-retirement since suffering a stroke in 1998, as a further
reason for his disengagement, not only from the Money Exchange but also increasingly

from the wider affairs of AHAB itself. Indeed, as became apparent during his testimony,

276
277
278

279

Yousef 1W, paragraph 41{C1/3/10}.

Op. cit., paragraph 44.

Operating out of Dammam and so away from Al Khobar where the Money Exchange occupies the ground floor of the
AHAB H.O. building.

Yousef Ahmad Algosaibi & Partners, (“YAG”) described at Yousef 1W, paragraph 29{C1/3/7}.
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358.

359.

360.

361.

this has unfortunately affected his health and powers of recollection, a state of affairs
which he readily himself acknowledged from time to time during his testimony.?8¢

While Yousef often stressed his inability to recall documents or events and all but
admitted that his witness statements had been written for him in words which were
unfamiliar and not his own,?8! a reliable sense of the state of his knowledge can be
obtained from the documentation in the case and it is here, again, that recourse must be
taken.

The documentation clearly reveals that Yousef had knowledge of the fraudulent
accounting practices and an intimate understanding of the El Ayouty Audit Packs and
their significance. In this regard, his early attempts with Suleiman’s support to close the
Money Exchange are especially revealing.

But before turning to look at the relevant documents for further discerning the state of
Yousef’s knowledge and understanding of the affairs of the Money Exchange, it is
important to emphasize his distrust of Al Sanea — that which Saud also described as
characterizing every Partner’s (except perhaps Abdulaziz’s) relationship with Al Sanea.
In Yousef’s case, the genesis of the loss of faith appears to have been a disagreement in
late 1988 over the rates of interest being charged by the Money Exchange on Yousef’s
loans.?%2

Yousef complained about this in a letter of 22 December 1988 to the Money Exchange,

citing a verbal agreement he had reached with Al Sanea about the applicable interest

280

281

282

Out of concerns for his well-being, his cross-examination was adjourned and was eventually discontinued after medical
reports from his doctor advising against its resumption.

So much so that the Defendants questioned the authenticity of the narrative of his witness statements. See section D3 of
the Defendants Closing Submissions at {E1/6}.

Either in his name personally or in the name of YAG.
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rates.?®? It appears Al Sanea reneged on that agreement and that became for Yousef the

“breaking point”; as revealed in the following exchanges in his cross-examination: %4

“Q.  ..The reason you fell out with him, did you think he was an honest person?

A. He’s not honest, no.

0. You yourself.. it’s quite obvious that you of all people had a dislike for him
from about 1990. You just couldn’t get on with him?

A. That’s true, yes.

0. And you wouldn’t have trusted him as far as you could throw him.

Not at all”

“Q.  One of the reasons I suggest you lost complete trust and faith in Mr. Al
Sanea—and this was the breaking point — was because he was denying
something that you knew to be true [referencing the letter of 22 December
1988]?

A. Of course.

0. After that, you simply couldn’t trust him anymore.

In so many ways, similar actions. Of course. One of the things”

“O.  I'm suggesting to you that it was in 1988 that you finally decided that you
couldn’t trust him anymore.

A. That’s true, yes.

“Q. At the end of 1988. It was a result of your disagreement about the
existence of the agreement.

A. Probably, yes.

0. Because he was a denying something that you would have yourself known
to be true.

283 {G/1208.3}; {G/1208.4}
284 {Day31/15:12-21}; {Day 34/33:3-10}; {Day34/34:8-23}; {Day 31/15:22-25}.
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A. That’s true, yes.

0. I think you agreed with me*® that there came a point where you really felt
you couldn’t trust him as far as you could throw him.

A. Exactly.
0. And that was the case, you thought, for everybody else too?
Exactly.”
362. Indeed, Yousef went further and explained that in fact “every single” member of the
family distrusted Al Sanea and thought that he was both “difficult” and “out of
control”*86

“Q. Was that true of other members of your family?

A. All of them.

0. All of them? Everyone distrusted him?

A. All of them --every single — yes.

Q ...I am asking you for your honest opinion, Mr Algosaibi.
A. Yes. Exactly.

0. And what you think other people thought of him.

A. Exactly the same.

0. You all thought he was not straightforward, not honest?
A Yes.

0. And difficult, and clearly out of control?

A. Exactly.” (Emphasis added.)

285 On Day 31, see above.

286 {Day31/15:22} - {Day31/16:22}
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363.

364.

365.

Easily among the most implausible propositions arising from this remarkable case, is that
of AHAB’s that the mistrusted and “out of control” Al Sanea, would have been allowed
virtually free reign (subject only to the edicts of “New for Old”)**” to incur, practically
without supervision, the kind of crippling indebtedness which was acquired in AHAB’s
name through the Money Exchange. The notion seems even more implausible when
requiring as it does, acceptance that Al Sanea, entirely unknown to and unchecked by the
Partners, was able to make personal withdrawals in the order of billions of dollars. By
2000, as revealed in the El Ayouty Audit Packs, the borrowing of the Money Exchange
had already outstripped AHAB’s assets. Abdulaziz had issued guarantees to banks,
secured not only against his personal assets but those also of the Partnership in general.
All of the Partners were therefore liable for the debts to the full extent of their wealth. It
therefore defies belief that the Partners would have been anything but very keen to
monitor Al Sanea’s use of the Money Exchange for the protection of their own interests
and that must be the perspective to be taken to the examination, not only of Yousef but
also of the evidence of Saud and Dawood, in turn.

Yousef’s proven knowledge of the existence of and the reason for the fraudulent
accounting practices is an important starting point.

In this regard, it is significant that he admitted knowing of the need for the Money

Exchange to continuously borrow money.?%® The following exchanges come in his cross-

287
288

Which themselves suffered from a pronounced lack of clarity, as will be examined below.
{Day 33/97:4-20}
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examination by Mr. Lowe on the El Ayouty Audit Report for 1987 and their comments
on the profit and loss accounts for the Money Exchange for that year:?%

“Q.  The point the accountants are making on the previous page, in that
sentence I showed you and that you understood, is through this
magic trick [capitalization of interest], the loss that is actually the
result for the year is turned into profit. The important point to note
is that the actual result for each year is a net loss. You see in 1985,
1986, 1987 that is the figure that is calculated if you take income
and deduct the true expenses. For 1985 onwards, the Money
Exchange was not making a profit and couldn’t service all its
debts because it was not making a profit, it was making a loss.

A. Okay.

0. In order to finance that loss every year, what did the Money
Exchange have to do? It had to borrow more money, didn’t it?

A. Of course” (Emphasis added.)
366. Yousef was also cross-examined about the fraudulent accounting practices, including
about some of the board resolutions which directed and institutionalized the practices.??°
291

He did not outright deny knowledge of these, instead resorting to loss of memory:

“Mr. Lowe: The impression we got when we read your witness statement
is that you had only signed board minutes that included a provision for a
payment of dividends to you,

0. Which year is that? Sorry. The dividend, I mean?

0. We will have a look at those minutes tomorrow, Mr Algosaibi.
A. Okay.
0. The question really is this: nowhere in your witness statement do

you give or attempt to give any explanation for your participation
and joining in minutes in which you approved a process of
capitalization. That is correct, isn’t it?

289 {F/18/26}; {F/19/26}

290 His cross-examination on this and other issues was however, never completed because of the discontinuation of his
testimony because of illness.

291 {Day34/102:15} - {Day34/103:19}
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367.

A.

“Mr. Lowe: Again, it looks like the board resolved in the year 1990 to

Yes.

You don’t even mention that you signed those minutes in your
witness statement. That’s correct?

As it says here, probably some of them , some I didn’t.

You signed the ones you have identified to us as having been
signed by you, didn’t you?

Okay. Yes.

But those are minutes that have nothing to do with dividends but
have everything to do with the manipulation of accounts. Nowhere
in your witness statement do you explain that you sign up to this,
but just don’t remember.

I can’t remember.

Nowhere in your witness statement do you even address the fact
that the accounts of the Money Exchange were manipulated by
your uncles, your father, all with their approval, and with your
apparent approval?

I can’t remember that at all...” (Emphasis added.)

offered no explanation for it:293

continue the accounting trick of capitalizing interest. Correct?

A.

Q

Correct.

Do you know of any reason why in 1990 it would have been appropriate

to capitalize interest in the way that is there being resolved?

292

293

{Day34/87:7-21}

Yousef was questioned further about the Partners’ approval of the false accounting. When
presented with the Summary of Resolutions passed in the year 1990292 which expressly (at item

2) included the capitalization of interest, he accepted that the practice was misleading but

{G/1278.3/3}; {G/1278.4/1} - signed by Abdulaziz and Suleiman (including on behalf of the heirs of Ahmad) and by Al
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368.

369.

370.

A.

Yousef was the

Sorry, I—I can’t — | can’t give an answer. | don’t know.
You can’’t think of any reason that would have been appropriate?
Yes. No.

So you have got no explanation of why the board did that in
1990?

NO 2

n further cross-examined?%* about resolutions directing the false accounting

practices (including the capitalization of interest) taken by the board in 1991, 1993 and 1999,

and in which he had joined as signatory but in respect of which he responded to the same

effect:

“I am sorry, I have no explanation for that.”

The issue was then put squarely to him:29°

“0.

A.

We see a series of resolutions, right up until Abdulaziz’s stroke, in which
the board, including you, your father, Suleiman and Abdulaziz, have all
endorsed and approved the process of applying capitalization to the
accounts; correct?

That’s what it says. Yes.
Where you sit now, you can’t give us any explanation as to why that would have
been an appropriate way of calculating the value of investments in the books of

the Money Exchange?

Not at all.”

Nonetheless, Yousef clearly acknowledged his involvement in the taking of the resolutions and

that at the time he signed resolutions or minutes, he would have read them, leaving no room

for conjecture that he did not also understand them:2%
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371.

372.

“Q.  You would have looked at the minutes and checked them to make sure that
they accorded with what you thought was decided, wouldn’t you?

A. I am sure it’s been checked and approved by everybody.
Q. | see, including you?
A. Well, usually it’s — if it’s been read by my uncles and Mardi — | would say | agree

with whatever has been said, and | will sign it, yes.
Q. But you would read it before you signed it, wouldn’t you?

A. Yes, of course, yes” (Emphasis added.)

Contrary to AHAB's assertion of Yousef’s lack of understanding, even while claiming not to recall
the specifics and not accepting that the accounts were misleading, Yousef did acknowledge that
the sending of misleading accounts to the banks would have been dishonest and
unacceptable.?” He also acknowledged that the practice of capitalization of interest was wrong:
in response to Mr. Lowe’s suggestion that “treating interest as a profit or as capital is
completely bizarre”, he accepted that it “doesn’t make sense.”?*®

And by way of specific reference to an early example, he was referred to the 35 page extract of
the El Ayouty Audit Report?®® and the Money Exchange Statements®® for 1987. There, the value
of investments was shown to have been misrepresented by SAR 182m for that year alone (SAR
569m instead of SAR 387m), by adding the interest cost of financing them to the capital value of
the shares. Yousef’s response was to acknowledge that according to the lesser figure shown
finally in the Audit Report, the swollen figure of SAR 569m [that which would have been shown

to the banks] was wrong and misleading.3%
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{Day30/83:21} - {Day30/84:7}

{Day36/26:22} - {Day36/27:12}; {Day34/67:8-22}
{Day34/67:8-22}

{F/19.1/19-21}

{F/22/12}

{Day34/72:17-24}
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373.

These exchanges with counsel in cross-examination provide a clear demonstration of Yousef’s
ability to understand now, the meaning and effect of the fraudulent accounting practices. It
would be illogical to conclude other than this would have been even more so during the times

of his active participation in the affairs of the Money Exchange.

Yousef’s and Suleiman’s attempts to liquidate the Money Exchange

374.

375.

376.

377.

There was extensive and revealing cross-examination of Yousef about his efforts, beginning as
early as 1990, to liquidate the Money Exchange.
Clearly, the trenchant and damning advice of El Ayouty about the consequences of fiscal
profligacy, although not implemented, had not gone unnoticed.
At least so far as Yousef and Suleiman were concerned, the Money Exchange’s precarious
financial position had been recognized as the threat it posed to the entire family’s and their
financial security. And given Yousef’s and Suleiman’s wariness of Al Sanea and concerns about
his increasing indebtedness which the Partners guaranteed, the point had been reached for an
urgent parting of the ways.
On 28 March 1992, Yousef and Suleiman wrote to Abdulaziz about their concerns:302

“Dear Brother

It has been a long time since me and Yousef Ahmad have spoken to you

regarding The Money Exchange, we informed you (Abu-Saud) that the

time has come to end the partnership. Particularly since The Money

Exchange generated good income for us and Mr. Ma’an Al-Sanea. It is

now a good opportunity to bring this matter to an end. You promised us

that this situation will come to an end, however days and months have

passed with no reply.

Today we put this matter in your hands again to put things right so that

everyone can take responsibility for this issue with an open mind, and to
protect our rights and the rights of our son-in-law- Ma’an.

302

{G/1429/1}; {G/1432/1}; {G/1435/1}.
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378.

379.

For that reason we are giving you and Ma’an the authority to work
together towards the liquidation of The Money Exchange and end the
partnership between us and Ma’an....

This is an authorization from us to you, and we ask you to end this matter
gradually at the best of time, without any inconvenience caused so that
we can protect our responsibilities towards the banks and clients in order
to make sure that our name, and Ma’an’s, is kept intact...”.

Yousef was cross-examined about his state of mind when writing this letter:393

0.

A.

“In your letter in the third paragraph, you make particular reference to
the need to “protect our obligations before the banks and clients”. That is
because you knew that the function of this liquidation was to discharge the
obligations you had before the banks, correct?

Probably, yes. Correct”.

He later accepted3%4 that he had also established the amount of the Al Sanea indebtedness in

that by 1992, he was aware that Al Sanea owed a great deal of money to the Money Exchange:

Q.

“When you wrote your letter...the letter at {G/1435/1} that we looked at
yesterday, written in March 1992, you must have taken steps before you
wrote that letter, in the context of discussions you had had earlier with
Abdulaziz which we saw from board minutes yesterday, to quantify Al
Sanea’s net debt Do you accept that before you wrote this letter, you
would have had some idea of Al Sanea’s net debt?

I have been told about it. Yes.
You would have been told about it. Because it doesn’t make sense that you
would have embarked on this process from 1990 and not tried to establish what

his position was.

Correct.

The most important thing to have worked out for a liquidation in relation
to the partners’ debts was not your debt, it was Al Sanea’s debt, wasn'’t it?

Yes.

303
304

{Day37/45:3-9}

{Day38/21:11-25}; {Day38/24:4-7}; {Day38/39:12-17}; {Day38/39:25} -{Day38/40:1}. See comment
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0. Mpr. Lowe: I'm coming back to that, my Lord. You would have known in
1992 that his debt — it might not have been quite SAR 1.063 billion — was
of that order, of that order of magnitude? Yes?

A. I wouldn’t know exactly the amount but I know he had a debt, a lot of
money, that’s all [ know...”

0. That's what I believe, yes.
Thank you, that's very helpful.

380. Several months later, on 9 November 1992, Yousef wrote again to Abdulaziz on a related
concern over the unduly favourable position in which Al Sanea had been placed, despite
the fact that he was already dedicating his time to his own other business activities rather
than solely to the Money Exchange. It appears that before writing this letter which he
copied to Suleiman,’® Yousef had obtained a statement from Badr on the share
investment portfolio held by the Money Exchange:

“... I have asked Bader Al-Din to provide me with a statement of the
shares we own in the Exchange for information purposes, and he
provided me with the attached statement. I was surprised at the method
of calculation as the statement shows a calculation of 15% profit in
return for the management of Mr. Ma’en Al Sane’, and I am surprised at
the calculation of such a rate as he is entitled, according to the
company’s contract, to receive such a percentage if he works as a
fulltime manager. Given that he was not dedicated to work at any time
and that he continued to do his private work alongside the work of the
department and did not stop his private work at all throughout the time,
this rate was not merited by him and this paragraph shall be considered
void from the agreement...”

305 {G/1452/1}; {G/1450/2}.
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381.

382.

383.

384.

385.

This “agreement” and the “company’s contract” to which Yousef refers is, of course, the
Internal Partnership Agreement for the re-establishment of the Money Exchange
executed on 28 July 1981.306

By clause 5, (“Fifthly”), as we have seen, Al Sanea would have been entitled to 15% “of
the net income from investments in the Branch..,” in the event of them being “re-sold” in
an event such as upon liquidation of the Money Exchange. That concession was however,
predicated, as the clause also explained, upon Al Sanea having “ceased all his private
business and investment activities” and dedicated his time and investment activities for
the advancement of the interests of the Money Exchange.

The complications of their proposal for liquidation of the Money Exchange had
obviously been brought home to Yousef and Suleiman, even while the need to do so must
have seemed ever more urgent.

Al Sanea’s personal expansionist ambitions through his companies were already openly
apparent, as was the fact that he was going about this with money borrowed in AHAB’s
name through the Money Exchange. This indebtedness was already, per Yousef, “a lot of
money” 3"

Allowing Al Sanea 15% of the liquidated income from the shares would therefore have
been a very galling proposition, no doubt exacerbated from Yousef’s point of view by the

fact that at the then current market prices, the shares would have yielded less than the

amount of the bank indebtedness.

306
307

{G/915/1}; {G/851/1}.
{Day38/39:25} - {Day38/40:1}. From the 1994 Audit Pack {H29/141.1/35}, it appears that by 1993 the Al Sanea

indebtedness stood at SAR 1.168bn, nearly equal to the value of the investments at SAR 1.2bn and represented nearly
two thirds of the bank indebtedness which, in 1993, is shown as SAR 1.938bn.
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386.

387.

The liquidation of the Money Exchange and a clean break with Al Sanea were therefore
not readily attainable objectives.

But Yousef did not give up on the idea. He (and the other Partners) had personally
guaranteed the Money Exchange’s borrowing, including the Al Sanea indebtedness. And
so, in light of the increasingly profound difficulties facing the Money Exchange, the
Partners appear to have continued to press Abdulaziz for the closure of the Money
Exchange, as appears from a surprisingly supplicatory letter, written by Abdulaziz to Al
Sanea on 24 November 1997.3% The tone suggests that Al Sanea had already become a
force to be reckoned with, even for Abdulaziz:

“We refer to the letter submitted to me previously from the partners
Brother Suleiman and al-Walad [ditto] Yusuf and Brothers dated
28/3/1992 AD about the liquidation of the Exchange and Commission
[department/branch], since that time we have reconsidered the subject
with you and that was on the promise that the situation would improve in
all aspects. The most important was the shares in the banks. We also
spoke with you at the end of last year and matters are being prepared for
the liquidating of the partnership in 1997AD.

Now, praise be to God, the situation has improved from what it was
before. This is a position we anticipated during our repeated meetings
with you to discuss matters especially those connected with the shares.
The Cairo Bank has joined the United Commercial Saudi Bank and we,
praise be to God, have more than a million shares. We hope that the
national budget this year will be a good one, as we have heard, as the
date of its publication is near.

As you know the partners are still repeatedly talking about the subject of
the liquidation and for it to be done as quickly as possible as they are
continually referring me to the letter delivered to me previously in '92
AD. I have promised this to them often from time to time and their
patience and mine has been used up. Now there is no longer any excuse
for me and for you to delay the liquidation. As you know I have delayed
informing some of the partners of the balance and the statements of the
main centre because I was hoping for the end of the Exchange [branch]
so that I can show them everything at once.

308

{G/1759/1}; {G/1761/1}.
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388.

389.

390.

I am writing my letter to you and hope that you will respond positively

about liquidating the partnership at a date set by you which will make

that easy for you especially as the prices are now improving and the

domestic shares can be sold and their proceeds kept in one of the banks

until the final liquidation with the foreign banks.

I also request that I am not embarrassed with my brother Suleiman and

the rest of the partners and we also request that you provide us with the

Exchange statements for 31/10/1997 AD audited by the auditor so as to

make it easy for us and you to begin on the liquidation measures during

the first three months of the coming year, 1998 AD, God willing.”
It appears from this letter that not only were Abdulaziz and Al Sanea aware of the
predicament of the Money Exchange, so were Suleiman and Yousef. They had
continually pressed for it to be closed. From this it is to be inferred also, that they had
kept themselves sufficiently informed to be able to assess the financial position of the
Money Exchange. This is information they could have obtained only from the Money
Exchange itself or from the El Ayouty Audit Packs or Audit Reports.
Given all that has already been seen from the exchanges with El Ayouty about the
falsification of the accounts, good sense would have dictated placing more confidence in
the El Ayouty Audit Packs. As events transpired, this appears to have been the recourse
taken by Yousef, as will be discussed below.
At all events, it does not appear that any steps were taken to close the Money Exchange.
Clearly, already by November 1997,3% much depended on Al Sanea’s willingness to co-
operate towards that end and it was already also clear that the “liquidation measures”

contemplated by Abdulaziz’s letter to him depended upon realizing the sale of the

“domestic shares” and using the proceeds to liquidate bank indebtedness.

309

{G/1759/1}; {G/1761/2}.
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391.

392.

393.

394.

395.

396.

Without doubt, so long as this was not achieved, that correlation between the shares and
the bank debt would surely have remained at the front and center of the Partners’
concern. Their own liability by way of guarantee for Al Sanea’s ever-increasing portion
of the bank debt, could only have exacerbated their concerns.
It is not surprising therefore that Yousef was not content to leave matters as they stood.
Accordingly, on 19 December 1999 he wrote to Abdulaziz asking him again to cancel the
15% of the proceeds which Al Sanea would get from the liquidation of the
investments.3!0
After referring to the recitals to the Internal Partnership Agreement for the setting up of
the Money Exchange as if to mark its importance, he continued:

“I would like to inform you that the mentioned percentage was decided at

the time for partner Maan in exchange for his full-time dedication to the

work of the company, which is a percentage conditioned by that

dedication. Whereas this dedication was not given, as you know, since

the establishment of the company to date, I therefore ask to cancel this

article of the joint venture contract and reverse any registration done
under it in favour of the company”.

Yousef’s resentment was understandable in light not only of Al Sanea’s increasing
indebtedness to the Money Exchange but also as he complained, because his “dedication
was not given... since the establishment of the company”, a fact which he remarks, was
known also to Abdulaziz.

In fact by the time of this letter at the end of 1999, Al Sanea’s dedication to his own
enterprises would have been long apparent to the Partners. His Saad Group of companies
had been operating for a number of years and he no longer worked from the AHAB H.O.

building where the Money Exchange, with its large staff, was located.

310
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397.

398.

AHAB’s witness, Mr. Hayley confirms that:?!!

“From the time I commenced my role as General Manager on 1
January 1998, Mr. Al Sanea never worked at the Money Exchange offices
but instead worked from his office at STCC and issued instructions
remotely.”

At the same time, Al Sanea’s use of the AHAB name for borrowing to finance his own
enterprises, was observed by Mr. Hayley to have continued unabated:3!2

“After approximately six months as General Manager, I became aware
that rather than generating operating revenue, Mr. Al Sanea wanted to
use the Algosaibi name in order to borrow through the Money Exchange
for the purpose of funding the Saad Group which at that time was not
sufficiently credit-worthy. The borrowings of the Money Exchange were
also used to service its existing debt. I soon discovered that the Money
Exchange had borrowing to the extent of US$1 billion”.

Yousef’s next move: investigate for himself

399.

400.

In arriving at a fair and reliable conclusion as to the state of the Partners’ knowledge of
the activities of the Money Exchange, an examination of Yousef’s actions at this stage is
revealing.

In the event, as it transpired, that Abdulaziz took no action to close the Money Exchange,
it appears that Yousef determined to investigate the position of the Money Exchange
himself. To that end, he obtained the Audit Pack for 1998 directly from Saleh El Ayouty
and having read and understood its contents, he wrote again to Abdulaziz on 26
December 1999.313 He noted the increase in Al Sanea’s indebtedness to 2.3bn Riyals
(the precise figure set out in Attachment 9 in that regard as the figure for 1998) and

questioned the commission rate applied to Al Sanea’s accounts compared to AHAB’s

311
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At paragraph 61 of his witness statement: {C1/9/15}.
Op cit., at paragraph 33 {C1/9/9}.
{G/2020/1}; {G/2025/1}.
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401.

accounts and his own, and noted also that the SAMBA shares (which should have been

re-transferred by Al Sanea into AHAB’s name) were still outstanding:

“I wish to notify you that I previously asked Your Excellency for the
annual report for the Exchange (branch) submitted by Messrs al-Youty
and, in view of the fact that Your Excellency does not have it as I learned
from you, I asked Mr. Salah al-Youty to provide me with a copy of the
latest report available for the Exchange branch. In reviewing it, I noted
some observations:

1-

The increase in the net indebtedness of Mr. Ma’an to reach 2.3
billion riyals on 31/12/1998 and, despite this, the reasons for this
increase in this way and why no end has been put to the increase
annually are not obvious to me knowing that you are cautious for
the withdrawals of any partner not to increase.

We notice the increased indebtedness with regard to myself at a
time when it is possible to avoid the increased indebtedness if 1
had received the statements for my accounts one by one.

With regard to the commission rate calculated on the accounts of
[AHAB] and also my private accounts, the high rate is noticeable
in comparison to the rates calculated on the accounts of Mr.
Ma’an al-Sania.

The accumulation of profits annually is noticeable; meanwhile
profits have been distributed for '92 and '93. Knowing that I have
not received any notification of an addition to my account as my
expectations were that my indebtedness would reduce by the
amount distributed from the profits.

It was noticeable that the ownership of the shares of the American-
Saudi Bank registered in the name of Ma’an al —Sania has not
been transferred to the name of the al-Gosaibi Company for
Exchange”.

It is plain from this letter that Yousef had attained, from his own examination of the El

Ayouty Audit Pack for 1998, an accurate understanding of the size of the Al Sanea

indebtedness, the stated profits of the Money Exchange and the issue relating to the
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402.

403.

ownership of the shares. It follows also that he must have known that the Audit Pack was
an available and reliable source of such information.

But acknowledging this would be contrary to AHAB’s case of ignorance on the part of
the Partners?!* and contrary to Yousef’s professed ignorance of the state of the finances
of the Money Exchange, a position which he maintained throughout his evidence.?!'

This obvious contradiction was not lost on AHAB or Yousef and so one sees in
paragraphs 88 to 91 of his witness statement,*'® an account that suggests that rather than
Yousef having called for and examined the 1998 Audit Pack himself as his letter to
Abdulaziz clearly states, the information relied upon in his letter was provided to him
when Saleh El Ayouty had approached him out of concern over the extent of Al Sanea’s
borrowing through the Money Exchange:

“88. ...in 1999 Salah El Ayouty approached me with a concern. El
Ayouty was in the process of preparing accounts for the Money
Exchange, and Salah wanted me to know that Mr. Al Sanea had
been taking substantial amounts of money (by our standards) out
of the Money Exchange for his own use. I was astonished to hear
this. I asked my Uncle Abdulaziz to provide me with the latest
annual report of the Money Exchange, which had been prepared
by El Ayouty so that I could look into it, but in the end I obtained
the relevant information directly from two individuals from El
Ayouty who Salah sent to me.

89. they showed me financial information and explained to me that
Mpr. Al Sanea had borrowed approximately SAR 2.3 billion (about
US$600 million) from the Money Exchange. I can’t recall exactly
what it was that they showed me .. I don’t remember how much of
it I read. I did not see information like this again.

314
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As maintained throughout and argued in closing, see again AHAB’s Closing Submissions, Sections 4.14 - 4.25 {D/4/6}
and 6.29-6.110 {D/6/12}.

See as the starting point, Yousef 1W, paragraph 48 {C1/3/12}.

Yousef 1W: {C1/3/19}.
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404.

405.

406.

407.

408.

90. After I received this information, I wrote to my Uncle Abdulaziz on
26 December 1999 expressing my concern....

91. Otherwise, as far as I can recall I did not see any financial

statements relating to the Money Exchange at any point prior to
May 2009...".

This is a transparently thin attempt to explain away and avoid the implications of
Yousef’s plain acknowledgement in his letter to Abdulaziz, that it was by his own
initiative that he had obtained the 1998 Audit Pack and had read and understood its
contents.

The suggestion that it was Saleh El Ayouty who approached him with the subject of
“concern” is also flatly contradicted by the fact that Yousef claimed in his letter to
Abdulaziz to have made a previous request of Abdulaziz for the annual report —
indicating that he knew that there was an annual report and was bent on seeing it, as well
as that it would be the source of the answers to the questions of concern.

The implications are obvious and are not to be avoided by Yousef’s apparently contrived
account in his witness statement, in preference to what is plain from his letter to
Abdulaziz written contemporaneously with events then unfolding.

From his letter to Abdulaziz, it is plain that Yousef knew that El Ayouty produced the
Audit Packs (described by him as “the annual report for the Exchange (branch)
submitted by Messrs al-Youty”) and that it would contain the crucial information he
needed.

From his letter to Abdulaziz, it is also obvious that Yousef had no difficulty in obtaining

an Audit Pack directly from El Ayouty. This is what one would expect when the request
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409.

410.

411.

came from a Partner and is not at all in keeping with AHAB’s pleaded case that El
Ayouty colluded with Al Sanea to deceive and defraud the Partners.?!”

The 1998 Audit Pack (typically of all Audit Packs and the Reports in Arabic) sets out in
full detail the withdrawals of Al Sanea to date, the Money Exchange’s borrowing (then at
SAR 5bn) and the fraudulent accounting practices of the Money Exchange. As has been
seen, these are the very matters of concern about which El Ayouty had so assiduously
engaged the Partners over the years. The allegation of collusion is repugnant to that
history, as well as to the fact that here at the end of 1999,3!® with Al Sanea’s withdrawals
already exceeding SAR 2.3bn (US$600m),*'° El Ayouty are shown to be entirely open
and forthcoming with Yousef (on his account in his witness statement, even sending two
members of staff to explain the information to him).

At all events, from his scrutiny of the 1998 Audit Pack, it must follow that thereafter
Yousef (and by natural association Suleiman - his fellow protagonist for the closure of
the Money Exchange) would have been aware of the existence of the Audit Packs and of
their availability from El Ayouty. Yet nowhere does Yousef explain why he and
Suleiman did not simply call for and review the Audit Pack each subsequent year in order
to understand and monitor Al Sanea’s indebtedness and the borrowing of the Money
Exchange.

Instead, one sees at paragraph 95320 of his witness statement the vague suggestion that

Yousef “may have discussed” what he had learnt about Al Sanea’s borrowings with

Suleiman and in cross-examination, the admission that he told Suleiman and Saud about
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At its Re-Re-Re-Amended Statement of Claim, paragraphs 146 to 149 {A1/2.2/61}.
26 December 1999 - the date of his letter to Abdulaziz.

As per the Attachment 9 to the 1998 Audit Pack: {H30/18.1/1}.
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his discussions with El Ayouty over the 1998 Audit Pack but crucially, he fails to say

what the outcome of those discussions was:32!

0. “Were you the only person there? Was Saud there?

A. No.

0. Did you tell Saud what El Ayouty had told you?

A. Yes.

0. Did you write to Al Sanea after you were told this by El Ayouty

A. Yes, I believe so.

0. So we should be able to find a letter from you, should we, where you tell

Al Sanea that you found out that he’s continued to borrow
A. Probably, yes. I don’t remember that, any ...

0 Do you remember taking any action as a result of what El Ayouty told
you?

A. No, I just told my Uncle Suleiman and Saud.

0. You told Uncle Suleiman?

A. And Saud.

0. What did Uncle Suleiman do?

A. Well, it would be—they discussed that so that we have to do something
about it...

0. You can’t give us a date for this conversation?

No, I am sorry, really, I don'’t.

0. But it must have been after 2003 [referencing Abdulaziz’s death] and
before 2009 when Uncle Suleiman passed away?

321 {Day29/74:18} - {Day29/75:19}.
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A.

Yes, probably that”.

412.  As the Defendants submit,3?? there are logically only two possibilities, both of which are

damaging to AHAB’s case:

(1)

(ii)

The first is that by 26 December 1999, Yousef, Suleiman and Saud did not
already know the extent of the Al Sanea withdrawals and would have been
shocked to learn; in which case it is implausible that Yousef and Suleiman
(who both mistrusted Al Sanea) and Saud (by late 2000 already involved
and by 2003 the newly installed Partner), permitted Al Sanea to continue
running the Money Exchange without strict oversight and without, at the
very least, keeping track of the borrowing and withdrawals by reviewing
the Audit Packs which they knew were available.

The second possibility is that Yousef, Suleiman and Saud already knew
the position of the Money Exchange, in which case it is more than
probable that they had already seen the Audit Packs (or, given Suleiman’s
alleged limitations, had them explained to him) and so were already very
painfully aware that there was no way of ending the borrowing (and so
discontinuing the fraud upon the banks) without causing chaos and
financial collapse for AHAB and therefore were content to allow it to

continue.

413.  Given that Suleiman does not appear to have joined with Yousef for the closure of the

Money Exchange in 1999 (unlike earlier in 1992), I accept the Defendants’ Closing

322 (E1/13/25}
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414.

Submission that the latter possibility is the more likely. This view is bolstered also by the
fact that while the Audit Pack for 1999 has not been disclosed by AHAB and no
explanation offered for that failure, the Attachment 9 for that year was found in Saud’s

villa.33

Given Saud’s involvement and Yousef’s account of having discussed the
findings from the 1998 Audit Pack with him, this is not surprising. Rather, it reveals the
concern which the Partners must have had about Al Sanea’s indebtedness and the extent
of the Money Exchange’s borrowing at that time. This was not a concern of which they
could thereafter have simply absolved themselves.

The only conclusion, despite AHAB’s unrelenting and even disingenuous?* efforts to
evade it, is that Suleiman, Yousef and Saud (bearing in mind also his later use of the
Audit Pack for 2001 for Saud’s Calculations) were aware of and did receive Audit Packs,

a key purpose of which for them, would have been to monitor Al Sanea’s activities at the

Money Exchange.

Yousef’s purported withdrawal from the Money Exchange

415.

Despite Yousef’s campaign for its closure, the Money Exchange continued its operations.
It appears from a letter sent by Abdulaziz to El Ayouty on 29 January 200032° that a
different tack was proposed, that of requiring Al Sanea to redeem his indebtedness. In his

letter, Abdulaziz attached the 1999 financial statements, asking El Ayouty to present the
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As explained by Brett Walter, AHAB’s General Counsel, in Walter 1A, paragraph 14.5 and 22 to 24{L2/27/5};
{L2/27/7}.

See, in this regard, the Defendants’ criticisms at {E1/13/26-27} that Yousef, Suleiman and Saud dishonestly sought to
conceal the fact of their knowledge of the Audit Packs from this Court. The basis of that criticism is only strengthened
by the fact that despite the obvious gaps in AHAB’s disclosure of the correspondence with El Ayouty (including the
missing files with “El Ayouty Correspondence”) and of their reports, E1 Ayouty were not asked by AHAB to provide
disclosure until after this Court made the compulsory Order for those purposes on 24 April 2015, six years after the
institution of these Proceedings. This is apart from a letter sent by Yousef to El Ayouty in 2012 requesting certain
documents but which themselves were not disclosed until in response to the Order of 24 April 2015. See again, Walter
1A, paragraph 57{L2/27/15}.

{G/2067.2/1}; {G/2067.1/1}.
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416.

417.

Audit Reports. He also acknowledges the treatment of the Al Sanea indebtedness
differently and peculiarly within the two Divisions of the Money Exchange:

“We kindly request that you prepare and issue your reports on the
financial statements. Please note that a meeting of the partners has been
scheduled for a later date to take measures to avoid a deficit in the
financial statement by liquidating the accounts of Mr. Maan Abdul
Wahed Al Sanea as a client of the Money Exchange and Investment
Division and the Financing Division by the end of 2000.” (Emphasis
added.)

While no record of the proposed meeting has been disclosed, given the importance of the
subject matter, it is to be inferred that it did take place and that the attendees received and
considered the Audit Reports requested of El Ayouty. The realities confronting them
would have been even more troubling than earlier revealed by the 1998 Audit Pack: the
El Ayouty Report for the Financing Division®2 revealed that the true liabilities had risen
by SAR 500m to over SAR 5.53bn, while the value of the investments, at less than half
that amount, stood at SAR 2.50bn. The Al Sanea net indebtedness had already risen to
SAR 2.31bn by year end 1998.3%7

It would also have been apparent to the Partners that, even with the full recovery of the
Al Sanea indebtedness and liquidation of the investments, the Money Exchange would
have experienced a shortfall of nearly SAR 1bn if closed at that time. Short of making a
clean breast of the situation with the banks (suffering the inevitable loss of good will and
prestige), Abdulaziz’s plan, to first recover the Al Sanea indebtedness and hope for a

great improvement in the market, would have appeared to be the only viable option.

326

327

{F/93/1}. At {E1/13/29}, the Defendants cite different figures relying on documents from the N Files: {N/782/1};
{N/783/1} and from the exhibits to Brett Walter’s affidavit:{P/145/11} and {P/145/12} but these show the figures for
year end 2000 and 2001; not year end 1999.

As shown at {H30/18.1/1}, the Attachment 9 to the 1998 Audit Pack found in Saud’s villa.
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419.

420.

However, by 22 July 2000, Yousef, apparently frustrated by the apparent lack of
progress, decided on a different tack and wrote to Abdulaziz seeking to exempt himself
from the activities of the Money Exchange:*?®

“Twelve years ago we decided, as you know, to liquidate the activities of

the Company and you were so kind as to send a letter to Mr. Ma’an al-

Sani’a informing him of that. Everybody agreed to liquidating the

activities. However, up until now no steps have been taking (sic) with

regard to this matter despite your assurances to us about that.

Therefore I request that, should you wish these activities to continue as

they are, to be so good as to accept my exemption from continuing to take

part in these activities with effect from 31/12/2000. I leave it to Your

Excellency to take whatever measures you deem in our interests in this
matter.”

While having earlier in 2000 accepted his distribution of annual dividends as he had in
1999,32° Yousef appears to have come to regard the Money Exchange differently, if not
yet as a sinking ship, certainly as listing dangerously off-keel. Hitherto, he had been
adamant that Al Sanea’s entitlement be cancelled and the Money Exchange liquidated.
But by the time of this letter in July 2000, he was pressing simply to be released —
willing, it seems, effectively to abandon his 10% of a business that on paper owned a
very valuable portfolio of shares and which over many years had provided him with
loans and large, regular amounts of dividends.

The most obvious impetus for Yousef’s change of heart would have been sight of the
Audit Pack for year end 1999 which must have been sent by El Ayouty in response to

Abdulaziz’s request. Sight of it would have enabled Yousef to realize that the position of

328
329

{G/2181/1}; {G/2185/1}.
See respectively, Resolutions R/62 of 27 February 2000 {H30/24.1/1} and Summary of Resolutions for 1999, R/2 of
28 February 2000{H30/25.1/3}, recording the distribution of SAR 75m in dividends for each year.

179



421.

422.

423.

424.

425.

426.

the Money Exchange was worsening rapidly and that realization explains his purported
withdrawal.

It is not surprising, however, that Abdulaziz does not appear to have taken any further
action to close the Money Exchange or even to acknowledge Yousef’s gambit.

The Partners were inextricably bound by their guarantees of the bank indebtedness which
now far outstripped their assets and Abdulaziz had no power to release Yousef, as one of
the Partners, from those obligations.

On 30 September 2000, Abdulaziz suffered the massive stroke from which he never
recovered and it is therefore not surprising that nothing further appears to have happened
to address Yousef’s concerns.

But being still plainly concerned about his liability as a Partner, on 19 December 2000
Yousef wrote, this time of course to Suleiman as de facto chairman, asking what had
been done “regarding excusing myself from continued participation in Exchange
activities as of 12/31/2000...733°

No response from Suleiman has been disclosed and Yousef claims in his witness
statement®3! that he cannot recall what response he received from him, while
acknowledging that the Money Exchange was never closed.

It is however, clear that Yousef took no further steps to close the Money Exchange

despite the known predicament. This obviously called for explanation and Yousef (or

330
331

{G/2319/1}; {G/2320/1}.
Yousef 1W, paragraph 101 {C1/3/22}.
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428.

429.

those advising him) must have recognized this and so he proffered one which can only
fairly be described as implausible:*32

“After my letter to Abdulaziz in 1999 and his stroke in 2000, I continued to
be concerned about the Money Exchange but it is not the case that |
monitored it. I did not want to argue with my uncle and I made it clear to
him that I had washed my hands of the Money Exchange and wanted no
further part in it. The fact that I held 10% of the shareholding did not
concern me. Abdulaziz told me he had the situation under control”.

As an explanation for why it was that Yousef no longer took an active part in monitoring
the activities of the Money Exchange and the Al Sanea indebtedness in particular, I
regard this as an affront to common sense.

Yousef (along with all his fellow Partners) were still “on the hook” for the crippling
indebtedness. This liability could only have continued to increase, given the historic
failure even to attempt to pay it down by means of such income as the Money Exchange
obtained from the investments. Nor could Yousef have been placated by Abdulaziz’s
assurances — Abdulaziz was no longer able to monitor Al Sanea’s activities and
obviously did not have “the situation under control” because he was in a coma.

So too must be regarded as unacceptable Yousef’s professed loss of interest - that he
took no further action for the next eight years but was content instead to rely upon his
certainty that “Uncle Suleiman would not indulge Mr. Al Sanea”.33* This, even while
contradicting himself: “it is my recollection that, between my Uncle Abdulaziz’s stroke

(in 2000) and May 2009, I had several conversations with my Uncle Suleiman and my

332
333

Yousef 1W, paragraph 102{C1/3/23}.
Yousef 1W, paragraph 108:{C1/3/24}.
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cousin, Saud, regarding the need to close the Money Exchange or for Mr. Al Sanea to

purchase it, ... 33

430. I find that it is simply incredible that Yousef would not have continued to monitor the
state of the bank borrowing and the Al Sanea indebtedness, even while being engaged in
ongoing discussions about that critically important matter. And there is, indeed, clear
evidence that such discussions did take place during December 2002 to January 2003 and
that he was involved. This is a subject he addresses in his witness statement,**® referring
to various minutes of such meetings which show his attendance and various drafts of an
agreement®*® to sell the Money Exchange to Al Sanea. Again, however, even while

implausibly denying knowledge or involvement:337

“Some of the documents appear to reflect that I allegedly attended a
meeting on this subject; I do not believe that I did.

I was not aware of the described meeting in December2002/January 2003
at the time or at any time thereafter until AHAB’s advisors showed me

these documents.”

Yousef’s continued involvement

431. There is as well, and despite his denial of this, direct evidence of Yousef’s ongoing
knowledge and oversight of the activities of the Money Exchange after Abdulaziz’s
stroke and even after his death in 2003.

432. In cross-examination®*® Yousef accepted that he had probably been kept informed by

“someone”.
334 Yousef 1W, paragraph 103: {C1/3/23}.
33 Yousef 1W, paragraph 104: {C1/3/23}.
336 All recovered only from the N Files.
337 Yousef 1W, paragraphs 104 -105 {C1/3/23-24}.
338 {(Day38/70:1-4)
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433.  When pressed,** he acknowledged that it was El Ayouty who provided this information
to him after Abdulaziz’s death, a circumstance that further contradicts AHAB’s
allegation against El Ayouty of collusion with Al Sanea:

0. You personally had no knowledge that after your uncle died, Al
Sanea was borrowing any money through the Money Exchange?
A. No, I believe—I believe he was borrowing.

You believed he was?

.

~

Yes.
0. When? When did you believe that?
A.

I can’t recall that, to tell the truth, I don’t know. I can’t answer
that.

Chief Justice: Mr Algosaibi, the question is whether after your Uncle Abdulaziz
died you had any knowledge that Mr. Al Sanea was borrowing
money after he died. Did you have knowledge —

A. Mr. — sorry.
Chief Justice: Did you have knowledge of that?
A. 1 believe that Mr. El Ayouty told us.

0. When you saw El Ayouty, El Ayouty told you about the borrowing,
is that right?

A. Yes.

0. You told us a minute ago that was the SAR 2.3 billion that you
refer to in paragraph 19 [of your witness statement].

A. That’s correct.

0. In 2003 and afterwards, you say that Al Sanea borrowed more
money, correct?

339 {Day29/72:7-23}; {Day29/73:2-25}.
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1 believe so.

You say that El Ayouty told you that?

Yes.

When did they tell you that?

I can’t remember the date. Sorry.

But it must have been after 2003.

Probably.

No, but that’s what you say.

Yes.

You just told us that you didn’t discover that Al Sanea continued to
borrow money after Uncle Abdulaziz passed away in 2003 until El
Ayouty told you about it.

That’s what it says, yes.

I am asking you, when did they tell you?

That’s what it says. I can’t remember. I'm sorry”.

Yousef also admitted,’*® when cross-examined on his letter of complaint to

Abdulaziz of 9 November 1992 34! that he would, “once a year” discuss the value

of the Money Exchange shareholdings with Badr:

[13 Q.

How did you know that you could contact Badr, who was upstairs
in the head office, for details of the Money Exchange’s
shareholdings?

I do once a year, I ask Badyr.

You asked Badr “to provide me with a statement of the shares we
own in the Exchange for information purposes”

340
341

{Day38/1:23} -{Day38/2:17}.
{G/1452/1}; {G/1450/1}.
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436.

A. Yes.

0. Your evidence is that you do that every year, or you did it every
year?

>

A. Iwould say so, yes...".

Both Yousef and Badr**?> were silent in their witness statements as to these discussions
although they clearly took place and Badr then provided Yousef with information about a
critically important component of the Money Exchange’s balance sheet.

Having previously shown a keen interest in both the bank borrowing and Al Sanea’s
indebtedness, the value of the share portfolio would have been the other key factor
necessary for monitoring the state of the Partners’ net exposure to the banks in respect of
the Money Exchange. Looking at the value of the shares by itself would have made little
sense and it is therefore not surprising that Yousef was also being kept up to date by El
4

Ayouty, as he guardedly admitted in the following exchanges in cross-examination:?

“Q.  Until 2002 you received those audit papers, those reports from El
Ayouty?

A. Yes, but [ don’t — I don’t read them or look at them.
INTERPRETER: Review?
A. (In English) Review them, sorry, yes.
Mr. Lowe: You have other people who can help you do that, don’t you?
A. (In English) They do that, yes.

0. So you can show them the document and say, ‘“‘What does it say?”

342

343

From whom a statement was not provided until near the end of the trial (under cover of a Hearsay Notice dated 8
March 2017), Badr 1W {C1/40}. This is a fact which itself became the cause of misgivings to be examined when
looking more closely at the alleged “New for Old” policy.

{Day29/77:3} - {Day29/79:18} and {Day38/61:23} - {Day38/64:4}.

185



A. (In English) No, that was Saud’s job, not me.
0. Whose job?

A. (In English) Saud, he was looking after the Money Exchange, on
behalf of AHAB...

0. Before Uncle Abdulaziz died, Saud was not in charge of the Money
Exchange, was he?

A. (In English) After Uncle Abdulaziz died?

0. Before he died?

A. (In English) Before? No, no.

0. What you are saying in the sentence that we have looked at on the
right-hand side of the page appears to suggest that until Uncle
Abdulaziz died, you did receive the audit materials from El Ayouty,

even if you didn’t review them?

A. (In English) That’s true, but usually it — I handed it to Saud, he
take care of that after.

0. Even before Abdulaziz died?

No, no, not before. After.

Q. After 2002—if I just follow what you said correctly—you received
the audit materials but you gave them to Saud?

0. After 2002, you received audit materials from El Ayouty and you
passed them to Saud?

A. (In English) Yes”.
437. In conflict with this evidence from Yousef (but in keeping with AHAB’s claimed lack of
knowledge of the fraud until the time of the actual collapse of the Money Exchange in

May 2009), Saud came to deny any such direct involvement with the El Ayouty Reports
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and the affairs of the Money Exchange. I will come next to examine Saud’s state of
knowledge.
438. Here, it is also important to note that Yousef accepted that he would have received and
passed on to Saud a copy of the Audit Pack for each year after Abdulaziz’s death until
end 31 December 2008.3** This last Audit Pack would have been that dated 6 April 2009,
which Saud came to deny having seen, despite El Ayouty’s assertion that a copy was sent
to him in May 2009.343
439. In keeping with El Ayouty’s asserted position,*#¢ the Audit Pack which was in the form
of a letter, was addressed to the “head” of the board and so as “to be delivered to Sheikh
Yousef...”.
440. The following were Yousef’s further responses about it:34’
“O. At {F/260/2} and {F/259/2} we see this document was delivered to
you on 6 April 2009. It is {F/259/3} in the Arabic. What did you do
when you received this document on 6 April 2009?
A. I'm sorry, I can’t remember.
0. I’'m not sure that’s good enough, Mr Algosaibi. This is a document
that was produced to you by the auditors a month before you say

you became aware of the fraud that you allege at AHAB.

A. Well, probably I passed it to the — the accounting people. But to
me, I can’t remember that at all.

0. Which person? Who is “the accounting people”? Who are you
referring to?

A. Probably Omar Saad.

0. Would you have discussed this matter with Saud?
344 (F/259/3}; {F/260.1/3}.
345 As stated in their interview to the Investigation team: {C4/8/5}.
346 Ibid.
347 (Day38/61:23} - {Day38/64:4}.
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.

With Saud?

This is obviously when you were chairman of the board. What
would you do with an important document like this?

That’s what I'm saying. I passed it to somebody, either Saud or
Omar Saad.

According to your evidence, this is the first time that you had ever
seen an audit report. Yes?

Yes.

It’s a 70-page document and it relates to the Money Exchange, of
which you are still a director and partner.

Because I — I don’t understand it, that’s why I passed it to the
responsible man, the right man.

I know you can’t read numbers but you can read writing, can’t
you?

Yes. But what’s the use? I have to pass it to someone who knows
the details of that.

You passed it to Omar Saad, and what did he do with it?
After that, I can’t remember, sorry.
Did you pass it to someone who can read numbers?

Well, Omar Saad can read numbers.

When you gave it to Omar Saad, what did you tell him to do with
the document?

He had to read it and discuss it with the rest of the accounts
people.

Didn’t he come back to you a day later and say, “Dear Mr.
Algosaibi, please look at page 74 and 73 or whatever it was ?
“Look at the enormous amount of money that Al Sanea owes to the
Money Exchange”?

I can’t remember that.
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442.

0. You can’t remember that?
A. No.

0. You would have been absolutely — you would have fallen off your
chair, if you didn’t know about this already.

A. I’'m sorry, that’s my answer.”

The inconsistency between Yousef’s professed inability to understand financial
matters**® and his obvious ability to understand the 1998 El Ayouty Report when writing
to Abdulaziz on 26 December 1999, is worth noting here again. Here though it is even
more transparently contrived, as he suggests that even after passing on the 2008 Report to
Omar Saad who could advise him, he did not require him to do so but instead merely told
him to “discuss it with the rest of the accounts people.”

That proposition is rejected in and of itself for being patently untrue. However one
examines Yousef’s evidence on the state of his knowledge continuing after Abdulaziz’s
time, during Suleiman’s time and right up until he became Chairman, there is no
ambiguity in the evidence. His evidence is clear that he continued to receive at least
annually from Omar Saad, updates on the value of the share portfolio. That he continued
to receive after 2003, reports from El Ayouty about Al Sanea’s increasing indebtedness.
And, as shown finally above, that he continued to receive the El Ayouty Audit Packs
even after Abdulaziz died, including that for 2008. While, according to him, he would

pass these on to Saud because “Saud...was looking after the Money Exchange, on behalf

348

To which he resorted when questioned about his letter of 26 December 1999 to Abdulaziz (above): {G/2021/1};
{G/2025/1}.
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443.

of AHAB” ** it is simply incredible that he managed to remain willfully ignorant of what
they revealed about the activities of the Money Exchange.

Another stark irony arising here from Yousef’s evidence — as will be more apparent when
looking below at Saud’s evidence and revealing of AHAB’s dissonant case — is that Saud

himself denies having had any responsibility for the Money Exchange.

Conclusions on Yousef’s knowledge

444,

445.

446.

447.

From the foregoing examination of the evidence, it is impossible to accept that Yousef
was unaware of the activities of the Money Exchange and of the extent of the borrowing
and of the Al Sanea indebtedness, in particular. I reject AHAB’s Submissions in closing
which are to that effect.3>°

It is clear, in particular, that Yousef received and understood in 1999 the ramifications of
the Audit Pack for 1998, which prompted his complaint to Abdulaziz. In light of his
mistrust of Al Sanea, it is inconceivable that he thereafter took no steps to monitor the
state of that indebtedness for which, along with that of the Money Exchange itself as a
whole, he was personally liable.

The documentary evidence reveals that he was party to, and so was aware of, the
adoption of the fraudulent accounting practices and the issuance of the misleading
financial statements to the banks.

By his own admission, Yousef received updates after 2003 from El Ayouty regarding the

Al Sanea indebtedness and the Money Exchange borrowing; and from Omar Saad,

regarding the value of the shareholdings. He must have been aware, therefore, that the

349
350

{Day29/77:16}
Especially throughout AHAB’s Closing Submissions, Section 6 {D/6/1}.
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448.

Money Exchange had woefully insufficient capital and generated no income with which
to redeem the bank loans.

Despite knowing these things, apart from his personally motivated agitations with
Abdulaziz and Suleiman before December 2000, Yousef took no steps to restrain the
activities of the Money Exchange. He must therefore be regarded as knowing and

approving of (or at least acquiescing in) those activities.

SAUD’S KNOWLEDGE AND INVOLVEMENT

449.

450.

451.

During Abdulaziz’s time up until his stroke on 30 September 2000, Saud is shown to
have had only very limited involvement with the Money Exchange. This was as would
have been expected. As Abdulaziz’s son, Saud would have had no standing in his own
right to participate. Upon returning from college in the United States, he had been
assigned to work under Mr. Hindi’s supervision at certain different AHAB
subsidiaries.*>!

But in addition to the foregoing insights into Saud’s knowledge of and involvement with
the affairs of the Money Exchange gleaned from the minutes of Board Meetings and
from Yousef’s evidence, there are many further aspects of the evidence which confirm
his knowledge and involvement after Abdulaziz’s stroke up until the collapse in May
20009.

This is contrary to Saud’s denial of such knowledge and involvement and his constant
refrain that he had nothing to do with the Money Exchange which was Al Sanea’s

“domain. 3> That his only involvement was when he was tasked by Suleiman to carry

351
352

Saud 1W {C1/2:11-12}.
For instance: {Day48/84:8} - {Day48/85:20}.
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452.

out a specific investigation in “about 2001 or 2002”, in order to deal with the edict from
SAMA on the merger of all money transfer businesses.>>3

So clear is the proof of Saud’s knowledge and involvement, that I do not see the need to
discuss every aspect of the evidence that reveals it. I will however, following below, deal
with some of the most significant and telling aspects as have been helpfully identified by

the Defendants in their Closing Submissions and as I find to be proven.

Saud’s involvement with false accounting resolutions and his review of El Ayvouty Audit

Packs

453.

454.

455.

456.

As shown above, along with Suleiman and Yousef, Saud signed Resolution R/66 in
November 2000 confirming the false accounting practices and consistently thereafter
signed off on resolutions affirming Resolution R/66.

This resolution was not, as Saud contended,?>* simply a minute to enable the declaration
of dividends. It was plainly a minute to confirm the continuity of the fraudulent
accounting policies of the Money Exchange put in place during Abdulaziz’s time.

The fact that Saud signed this minute at a time when he was not yet managing director or
Partner of AHAB or a Partner or director of the Money Exchange, suggests that he did so
to record his personal agreement to what was being decided as the representative of his
branch of the family, his father and AHAB Partner, Abdulaziz, having become
incapacitated.

There is, moreover, ample evidence of Saud’s involvement throughout the ensuing years,

with the procurement of resolutions confirming, among others, Resolution R/66 for the

353
354

Saud 1 W {C1/2:57}.
{Day62/33:5}; {Day62/34:6}; {Day62/87:14-25}.
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458.

continuation of the false accounting practices, such that it is implausible to think that
Saud would not have understood their meaning and implications.

A significant example occurred on 13 March 2002 when Saud sent to Al Sanea, under
cover of a typed note of that date, two proposals for the text of minutes of the Board of
the Money Exchange. The first, a draft minute dealing purely with the payment of
dividend by the Money Exchange for 2001, along with Saud’s typed note, came from
AHAB Discovery.*> The second came from Saud’s villa safe: a copy of the previous
year’s Resolution R/82 dated 29 November 2001 with Saud’s manuscript note to Al
Sanea written on it: “Brother Abu Saad: So that we can complete the balance sheet as
stated in this decision, the previous matters should be completed. Find herewith a copy of
the two resolutions as a reminder.”>°

The wording of Resolution R/82 adopts Resolution R/2 dated 28 February 2000 and R/78
dated 02 September 2001 which together enforced “all the decisions previously signed by
Sheik Abdul Aziz Algosaibi.” 1t also adopts the language of Resolution R/66 for “the
issuance of an English language version of the balance sheet, adoption of amendments
thereto and to assign El Ayouti Office to prepare the balance sheet”. And for “co-
ordination between El Ayouti Office and Mr. Omar Saad Hamdah for the issuance of the

357

English Language version of the balance sheet for the head office’’ adopting the same

system that has been implemented in the past year.”

355
356
357

{G/2773.1}; {G/2773.2}; {G/240.31/15}; {G/240.31/13}.

{H29/181.1}

There were exchanges between counsel and Saud on Day 62 over whether this was a reference to AHAB H.O. or to the
head office of the Money Exchange {Day62/24:21} - {Day62/30:23}. Rather incoherently, Saud sought to assert that it
was the former instead of the latter. I am satisfied that it is the latter; these resolutions clearly relate to the business of
the Money Exchange.
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460.

461.

Following this exchange between Saud and Al Sanea, we see three days later on 16
March 2002,>3® the passage of Resolution R/90 resolving in terms; first: for the
distribution of dividends in the amount of SAR 36m ; second: for the “Enforcement of
Resolution R/66... under the same conditions and points stated therein”; third: approving
of all previous decisions relating to the issuance of an English language budget and
confirmation of its amendments, and to assign El Ayouty to issue it; and fourth: to co-
ordinate between El Ayouty and Omar Saad to produce under the same method as the
previous year.

Thus, as the result of these exchanges between Saud and Al Sanea, initiated by Saud, we
see the adoption of the previous resolutions and continuation of the fraudulent practices
which had been institutionalized.

It is difficult to imagine clearer evidence of collaboration to bring about a desired state

of affairs for the running of the Money Exchange.

More on Omar Saad

462.

463.

464.

I pause here in the narrative on Saud’s involvement, to address specifically an aspect of
AHAB’s Closing Submissions on Omar Saad’s involvement.3>

Here AHAB addresses the subject of the knowledge of the practices of capitalization of
interest and adjustments to the Money Exchange’s financial statements among AHAB’s
H.O. staff.

During his testimony3®® Omar Saad seemed to have acknowledged both an awareness of

the practice of capitalization of interest and an understanding that it was an acceptable

358
359

Hard copy N Files: N-445 {N/173/1} and N-446 {N/173/1}.
At {D/6:73} — {D/6:81}
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465.

466.

467.

accounting practice. He however, quite plausibly, disavowed any responsibility for the
practices particularly within the Money Exchange’s accounts, having earlier in testimony
referenced the fact that Dr Sami was the person with overall responsibility for the
implementation and oversight of the accounting practices.

Nonetheless, his evidence became the basis for the following submissions from
AHAB:3¢!

“This is significant evidence. It shows that amongst AHAB’s Head Office
accounting staff there was an understanding that there was nothing
impermissible, unlawful or fraudulent about the capitalisation of interest
[in the Money Exchange’s accounts]. It lends support to our submissions
earlier in this section about Abdulaziz’s [unwitting or innocent] state of
mind in endorsing the capitalisation of interest in the Money Exchange’s
accounts”.

I reject this contention for obvious reasons. Firstly, while Omar Saad was a valued and
loyal employee whom Abdulaziz relied upon and trusted, he clearly was not at the level
of seniority to have been let into AHAB’s inner circle when decisions on the most
sensitive and far-reaching issues were being taken. The crucial meetings of the Money
Exchange Board at which the pivotal decisions on the manipulation of accounts were
taken were attended by Dr Sami. Omar Saad would not have been privy to the purpose or
reason for the manipulation of the accounts. The same would hold true, for that matter, in
relation to Mr. Naim Fakhri.

Secondly, Omar Saad explained that he provided only clerical services in relation to the
provision of the El Ayouty Reports, sending information to El Ayouty and receiving the

reports which he was then instructed to pass on immediately to Abdulaziz and later on to

360
361

{Day90/81:13} -{Day90/84:18}
AHAB’s Closing Submissions, Paragraph 6.159 {D/6:75}.
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468.

469.

470.

471.

Saud. He was not privy to discussions at meetings between El Ayouty and the Chairmen
which followed upon receipt of the reports, although he was aware that such meetings did
take place.

From the Reports themselves and from such correspondence surrounding them as AHAB
has disclosed, it is abundantly clear that El Ayouty warned about the inappropriateness of
the fraudulent practices, as we have seen, time and time again advising that they should
be discontinued. Given that state of affairs, it is simply ludicrous for AHAB to argue that
there could be a kind of assimilation between Abdulaziz’s state of mind and that of his
trusted but relatively subordinate members of staff.

Further, the following day3¢> Omar Saad confirmed that from the time of Abdulaziz’s
incapacity, it was Saud who gave him instructions to perform adjustments to the ledgers.
Here again, AHAB seeks to place an unacceptable and misleading gloss upon the
evidence:3¢?

“...However, again, a careful assessment of this evidence does not reveal
anything about the Algosaibis’ intention to produce misleading financial
statements. One cannot automatically assume that adjustments to which
Mpr. Saad referred were instructed to be carried out with a fraudulent
intention in mind or that they resulted in any one being misled. We have
no detail of the adjustments to which Mr. Saad referred and which could
well have been implemented for well-established, bona fide accounting
reasons. We respectfully submit that the Court does not have sufficient
material to make a finding of fraud against the Algosaibis based on this
(or any other) evidence”.

In the face of it being common ground at the trial that the accounts were false and

misleading,’** AHAB’s admission that the practices of manipulation was instituted by

362
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{Day91/5:9-13.
AHAB’s Closing Submissions, Paragraph 6.162 {D/6/77}.
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Abdulaziz*®® and the irrefutable evidence that it was resolved to be continued during
Suleiman’s time and to Saud’s certain knowledge as well (inter alia, per Omar Saad);

these very bold submissions are plainly unacceptable.

Back to Saud’s involvement

472.

473.

474.

There are other examples of Saud having initiated contact with Al Sanea over the
implementation of Money Exchange board resolutions and which undeniably prove
Saud’s involvement in its financial affairs.
For instance, on 12 September 2004, among other things, we see Saud instructing Al
Sanea in writing:3%¢
“Attached is a copy of the signed Board Resolution relating to profits.
Please arrange to send relevant journal vouchers to enable us to sign the
same.”
The next year, 2005, when it again became necessary for the Money Exchange Board to
resolve for the distribution of dividends and reconfirm the enforcement of the false
accounting resolutions including R/66, we see exactly that happening but this time with
the minute bearing only Saud’s signature,*®” suggesting that he was the first of the Board
members to sign. The fully signed document (signed by Saud and twice by Suleiman for

himself and Yousef and by Al Sanea), was also found in the N Files*® but bearing a

different signature of Saud, suggesting that he signed at least two copies of the document.
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See Joint Statement of Humphry Hatton and Theo Bullmore: {I/13/3}.

{X2/8/1}

{N/211}; {N/212}.

{N/200}; {N/201} (translation), dated 29 March 2005 (found in Saud’s office cupboard in hard copy N-494; N-495).
{N/172}
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475.

476.

477.

As already touched upon above when examining Yousef’s involvement, Saud’s
involvement as revealed by these documents cannot be explained by the suggestion that
he was simply seeking to procure the payment of the dividends and so resolved as shown
or signed off on these minutes to meet Al Sanea’s requirements. As Yousef confirmed in
cross-examination, the passing of these resolutions and execution of the related minutes,
was not necessary in order to secure payment of the dividends.?®

Further clear indication of Saud’s involvement with the affairs of the Money Exchange
and his knowledge and understanding of its accounts comes from the evidence of his
study of the El Ayouty Audit Packs.

First in this regard, it is significant that Saud had a copy of the 1994 Audit Pack in his
villa safe.’”? Despite the many indications in the evidence that El Ayouty provided them
annually (such as the evidence we have seen showing that Yousef must have received an
Audit pack for 1998 directly from El Ayouty); that for 1994 was the only complete Audit
Pack recovered by the Deloitte Investigation Team from among AHAB records.’’! As
set out below, the 1994 Audit Pack having been found in Saud’s villa safe, it must be
assumed that he knew of it and read it, despite his denial of this in cross-examination
suggesting that “someone” must have brought it to his home after May 2009.37> And
despite his account in his Supplementary Witness Statement filed in the London

373

proceedings’’> to the effect that although the contents of Abdulaziz’s safe must have been
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{Day76/49:18-21}.

{H29/141}; {H29/141.1}.

As will be discussed below in relation to “Saud’s List”, it is significant that a copy of the 1996 Audit Pack was
eventually disclosed as coming from the Money Exchange itself.

{Day60/60:18} - {Day60/61:2}.

{L1/7/5-6}
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taken to his villa when the safe was opened on the instructions of the Younger
Algosaibis, he had no recollection of having seen the contents.

478. When pressed about this and the many other very significant documents found at his
villa, including many which predated Abdulaziz’s stroke and must have come from
Abdulaziz’s safe in his office at AHAB H.O., Saud even went so far as to suggest that the
safe at his villa was his wife’s and that she must have put these documents in that safe. I
state here that I reject entirely Saud’s evidence on this issue.

479. Among other reasons carefully explained in the Defendants’ Submissions*’# and which I
adopt, I note here especially Omar Saad’s evidence that it was Saud who removed the
documents from Abdulaziz’s office safe. I also note in passing in this context that Omar
Saad served as Abdulaziz’s personal assistant and testified that during the many years
that he worked for him, he had placed carefully labeled envelopes with documents,
including El Ayouty Reports, in the safe on Abdulaziz’s instructions:3”3

"Q.  After Abdulaziz died, Saud got the contents of the safe. Is that
correct?

A: Yes, yes, it was Saud who took it...
Mpr. Lowe: Yes. Abdulaziz might have asked you to put it in the safe,
correct?

A: You can ask Saud about the papers related to his father in the
safe, not me

0. After his stroke, you don’t know what documents Saud took out of
the safe or put into the safe, is that right?

A. Saud took papers and documents but I don’t know them”.
374 At {E1/7/57-69}
375 {Day88/68:25} - {Day88/69:2}; {Day89/84:3-7}; {Day90/33:25} - {Day90/34:3}.
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430.

481.

482.

The significance of the 1994 Audit Pack is of course, the information it would have

1376 it explained that the

imparted to anyone reading it. Among other things at page
accounts had not been consolidated, instead, in unmistakably clear terms, that the
Exchange and Investment Division presented the sanitized version of the accounts while
the Finance Division was being used as the bad silo for recording the bank loans taken
“to finance the accounts of the partners their affiliated companies, as well as the costs of
financing the purchase of investments which are being capitalized, while investments are
recorded at cost at the Exchange and Investment Division”.

On page 29,377 the Audit Pack contains a balance sheet for the Finance Division showing
loans from banks of SAR 1.863bn at Year End 1994, followed by detailed criticism of
the accounting practices of the Division in the following pages. These included at page
31, El Ayouty’s note as regards the policy of capitalization of interest (then amounting to
SAR 1.257bn) that “the management had greatly expanded in this policy, that it even
became the hallstand on which all the negatives are hung”. They go on to criticize the
“great withdrawals by the Partners without repayment of what is withdrawn or the
commission [interest] on them...”.

Attachment 8 to the 1994 Audit Pack is a consolidated balance sheet for both the

Exchange and Investment and Finance Divisions showing that at Year End 1994, the

Money Exchange’s assets were exceeded by its liabilities by some SAR 1.77bn.378

376
377
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{H29/141/4}; {H29/141.1/4}.
{H29/141/32}; {H29/141.1/32}.
{H29/141/64}; {H29/141.1/64}.
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483.

484.

And further of note, Attachments 9 and 14 show, respectively, the extent of the Al Sanea
net indebtedness (SAR 1.064bn year end 1993 and SAR 0.948bn year end 1994)°*7° and
the bank borrowing (SAR 2.9bn year end 1994).

Absent any other credible explanation, the natural inference is that the Audit Pack was
found in Saud’s safe because he placed it there and his denial of this is itself only
consistent with his realization of the significance of its contents. I have no doubt that
Saud had read and understood the 1994 Audit Pack. It is very likely that he had obtained
it among the documents he removed from Abdulaziz’s safe — documents which he would
naturally have wished to study in order to assume Abdulaziz’s responsibilities following

his stroke.

Saud’s List

485.

486.

487.

On 16 April 2001 Saud wrote to Al Sanea: ¥ “Based on our last meeting” and setting
out a list of 17 matters relating to the Money Exchange’s accounts (“Saud’s List™):
“Please find attached a list of some notes which have been repeated over
the years in the balance sheets, and which should be addressed. Please
advise as soon as the required steps have been taken to remedy these
matters.”
Given the nature of the list, it is of obvious significance in at least two ways. First, it
shows Saud’s familiarity with and understanding of the accounts of the Money Exchange
as reported on in the Audit Packs. As Saud’s letter explains, the matters listed were taken
from “notes”, “repeated”’ over the years “in the balance sheets.”

This, as the Defendants submit, can only be a reference to the notes and balance sheets as

set out in Audit Packs over a number of years. Many of the items listed, while not to be

379
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{H29/141/70}; {H29/141.1/65}.
{N/292/1}; {N/293/1}; a slightly different translation is at {G/2430.1/1}; {G/2430.2/1}.

201



488.

489.

490.

found in the financial statements themselves, are almost completely identifiable as matters
of note from the Audit Packs.

From an exercise carried out by him, Mr. Badrul Hasan (a consultant working on behalf of
the Defendant SIFCO 5), explains®®! that having conducted an analysis of Saud’s List and
comparing it to the 1996 Audit Pack (being the latest disclosed by AHAB as having been
found in the Money Exchange),**? he was able to identify in the 1996 Audit Pack nearly
all of the 17 matters, all expressed in relatable wording as raised in Saud’s List.

While Saud’s List itself betrays a good understanding of the accounts, notably, by way of
illustration, among the 17 listed, is item number 12 which Saud said needed to be
remedied by “specifying personal accounts of Mr. Maan Al Sanea and his subsidiaries.”
This, Mr. Hasan was able to relate to a note on page 16 of the 1996 Audit Pack in which
El Ayouty comment: “In relation to the accounts of Mr. Maan, which amount in the
Division to 22 accounts, and maybe more if others exist under any other name that is
unclear to us (Annex5/2),..." 3%

A second obvious significance of Saud’s List is that he is here shown to be directing Al
Sanea on the conduct of the affairs of the Money Exchange. This is only consistent with
Saud’s superior position as Partner of AHAB having oversight responsibility for the

Money Exchange as Yousef revealed, but very inconsistent with Saud’s own disclaimer of

any such responsibility.

381
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Hasan 1W {C4/4}.

Later Audit Packs for 2004 - 2008 were obtained from El Ayouty following the Order from this Court requiring AHAB
to request them.

{C4/4/8}
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491.

492.

493.

494.

I agree with the Defendants that the compelling and reasonable inference to draw from
Saud’s List, is that he had indeed reviewed and understood the Audit Packs “over a
number of years”, in order to produce the list.>%

There is further clear and compelling evidence of Saud’s involvement with El Ayouty and
of his knowledge of the Audit Packs.

On 17 April 2001, Al Sanea wrote to Saud.’® The letter deals with the preparation of 6
months of Money Exchange accounts which Saud had proposed should be obtained from
El Ayouty to be given to SAMA (defined in the letter as “the Agency”). In his letter, Al
Sanea suggested:

“Concerning our proposed letter to Mr. Salah Al Ayouti, we request to
postpone it pending completion of the financial statements on 31/12/2000),
and separation of the exchange from investment and preparation of its
statements and establishing exchange division separately from the
investment and finance division.

We will issue the balance sheet on 31/6/2000 through KPMG or one of the
big five, as requested by the Agency.”

Al Sanea’s letter thus appears to have assumed that Saud knew about the accounting
structure of the Money Exchange and about the existence of the Finance Division in
particular. The letter addresses the need to have El Ayouty prepare the financial
statements for SAMA’s consumption, to reflect the separation of the Divisions of the
Money Exchange but proposes that KPMG would issue the balance sheet, presumably to
provide an impression of independent audit oversight over and above what SAMA might

have been prepare to attribute to El Ayouty (presumably because of their longstanding
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The Defendants’ written Closing Submissions {E1/14/36}.
{N/277}; {N/276}, the English translation mistakenly dated 17 April 2011.
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relationship with AHAB which would have been well known in commercial circles in
Saudi Arabia).
495.  Saud’s response which he wrote in manuscript on Al Sanea’s letter of 17 April 200138

was as follows:

“Brother Abu Saad

* We can not do that because we appointed Al Ayouti to perform
that;

* The said comments are easy to deal with and easy to amend;

* We have to start the arrangements because this will be in the

public interest- as delay will have several impacts that would be
difficult to control in the future

* Separation of the two divisions will be easier if we reduced the
comments and accelerated submission to the Agency

* The financial statements for the last 5 years have the same
comments.” (emphasis added).

496. Significantly, Saud pointedly did not ask “what is the Finance Division?” Rather, Saud
displayed familiarity with the Finance Division and the need for its separation for the
purposes of the presentation to SAMA.

497. From his manuscript, it can also be seen that Saud had clearly read and taken the time to
analyse a number of Audit Packs from El Ayouty which, as they must have been within

AHAB?’s possession when he did so, should have been, but have never been disclosed:

386 {N/277}; {N/276}.
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498.

499.

(1) “Financial statements for the last 5 years have the same comments” must
be a reference to El Ayouty Audit Packs in which (as we have seen) they
made regular annual criticisms of the Money Exchange;

(2)  He cannot have meant the Audit Reports attached to the accounts because
these did not contain any such comments;

3) The “same comments” may well have been a reference to the list of 17 in
Saud’s List*®” just discussed above and other telling criticisms from El
Ayouty (also discussed above) “which have been repeated over the years
in the balance sheets”.

In April 2001, “5 Years” of reports must have meant that Saud had reviewed Audit Packs
between 1995 or 1996 and 2000. This is exactly what Saud would have been expected to
do when his father had been taken ill. Saud had evidently had little involvement before
his father’s stroke. But after that trying event, one would have expected him to seek to
rise to the occasion. He would have familiarized himself with this most difficult of
projects run by Abdulaziz — the Money Exchange. And it is to be remembered that Omar
Saad testified to having given Saud the relevant files from Abdulaziz’s safe which
contained El Ayouty’s annual reports.

Only the 1996 Audit Pack was disclosed by AHAB. None of the documents which Saud
actually reviewed were disclosed and all such evidence was omitted from Saud’s witness
statements to comport with his story of having had no involvement with the Money

Exchange. Nevertheless, given the contents of this letter to Al Sanea and the clear

387

{G/2430.1/1}; {G/2430.2/1}.
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500.

evidence of suppression of documents by AHAB, especially the Audit Packs, it is an
inescapable inference that, by April 2001, Saud was fully conversant with the EI Ayouty
Audit Packs and Reports, with the comments or criticisms they contained and that his
evidence to the contrary was dishonest.

Saud’s response also demonstrates that he had no difficulty conversing with Al Sanea
about the financial statements of the Money Exchange and that he felt able to converse
directly with El Ayouty about them. Saud responded “we appointed Al Ayouti to perform
that”, suggesting on his part, both a strong involvement with the Money Exchange and
that he was in contact with El Ayouty (though that correspondence also has not been

disclosed).

El Avouty reporting to Saud more than to Suleiman after Abdulaziz’s time

501.

502.

It is apparent from the evidence of Omar Saad (himself a longstanding and trusted
member of AHAB’s accounts department) and of Mr. Fakhri (another equally
longstanding and trusted AHAB’s senior employee), that AHAB kept meticulous records
and had a well-established chain of reporting. Their evidence points clearly to a system
whereby operational, as well as financial reports, were regularly provided to Abdulaziz,
Suleiman and Saud.

Badr was responsible for operational reporting relating to the Money Exchange. This is
apparent from the documentary evidence. But apart from a very late witness statement

designed to reinforce the “New for Old” case produced after all the witnesses had been
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503.

504.

cross-examined, AHAB did not call Badr to testify in person nor explain by persuasive
evidence why he was not called.3*8
Mr. Fakhri’s and Omar Saad’s evidence as to the reporting practices is therefore the only
credible evidence as to what happened in that regard. In the absence of any evidence to
suggest otherwise, it is the natural inference that Badr adopted a similar practice to that
described by Naim Fakhri in cross-examination: 3%
“Q.  You would report straight away the results to the owners when you
got them?
A. Yes. But ...
0. When you say "the owners", the reports were given, you say in
your statement, to the chairman, the successive chairmen of

AHAB, and the managing director?

A. Especially to Sheikh Abdulaziz and Mr Hindi. Sheikh Abdulaziz,
he was the chairman and Mr Hindi was the deputy chairman.

0 But later on you say that when you received the reports you gave
them to, first of all -- after Abdulaziz had his stroke, then you

started giving them to Suleiman and to Saud. Is that correct?

A. That's correct. That's correct.

0 They were obviously the owners to whom you had to report these
things, weren't they?

A. Yes.”

It stands to reason that Badr would originally have reported to Abdulaziz (as Chairman)

and thereafter to Suleiman and Saud on operational matters pertaining to the Money

388
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Mr. Charlton’s evidence of agents tracking Badr down in Egypt does not explain why steps had not been taken to
obtain a witness statement from him in 2009 while he was still working at AHAB. According to Saud at paragraph 31
of his supplementary witness statement filed in the London proceedings, {L.1/7/9} Badr had remained with AHAB until
he resigned in 2010 “in the course of our enquiries into Mr. Al Sanea’s fraud and whilst under suspicion that he had
been involved in the fraud and remained in communication with Mr. Al Sanea.”

{Day87/75:3-19}.
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Exchange. It is clear that Badr maintained several files for the Money Exchange and, on
AHAB’s case, acted as go-between for Suleiman and Al Sanea (as indeed might be
expected of him given that AHAB placed him in the position of supervising the
operations of the Money Exchange alongside Mr. Fakhri).

505. Omar Saad’s evidence’*° was that El Ayouty would report the financial results and audit
to Abdulaziz. Their report would be in the form of balance sheets together with a
covering explanatory letter (in other words the format of the Audit Packs). Those reports
were provided to Abdulaziz during his lifetime:

“Q.  ...the process of finalising the accounts. You said yesterday that El Ayouty
would send the accounts once they were finalised with a letter to
Abdulaziz before he signed them. Do you remember that?

A. A draft of the balance sheet.

0. Exactly, with the letter. You told us yesterday.

A. There must be a letter.

0. Do you remember whether this was delivered by hand or by post?

A. By hand. He used to bring it by himself and go to Sheikh Abdulaziz's
office and deliver it to him.

0. Who is "he", Saleh El Ayouty?
A. Yes, Saleh.
0. So, after Abdulaziz —

A. No, it was Rajab. First it was Saleh and after him it was Rajab.”

390 {Day89/3:10-25}
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506. Omar Saad, having explained how Abdulaziz had veted drafts of the accounts and then
signed them, was asked what happened after Abdulaziz had his stroke:*!
“Q. Presumably, after Abdulaziz had his stroke and was no
longer working, Rajab did the same exercise with
Suleiman?

A. With Saud.

0.  So Saud became the person who was involved in the
processing of the accounts, is that correct?

A. Yes”.
He developed this explanation in more detail:3%?
“Q. Right at the beginning of the process, Saud is given
copies of the trial balances. That's what happens, is
it?

A. Yes, after the death of his father, the trial balances
were submitted to him, to Saud.

Q. Before the death of his father, were they submitted to
Abdulaziz?

A. Yes, yes.

Q. Do you know whether after Abdulaziz passed away, Saud
was involved in the rest of the correspondence and the
dealings with El Ayouty to finalise the audit?

A. More than Suleiman.

Q. He was more involved than Suleiman?

A. He has an accounting background more than Suleiman”.

507.  Quite apart from this exchange in cross-examination, when correctly translated, Omar

Saad had in fact said at paragraph 12 of his witness statement,>** in the first sentence that,

391 {Day 89/5:16-22}
392 {Day89/6:20} -{Day89/7:8}.
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508.

509.

for the preparation of the Audit Reports, he provided trial balances to El Ayouty and
Saud. I regret to have to note, that in the English version of his statement the reference to
Saud had been omitted,** without any admissible explanation.**®

Omar Saad also confirmed3?® that it was Saud who reviewed documents sent by the
accountants and Saud who procured Suleiman’s signature on those documents.

Omar Saad’s evidence also shows that Saud took over dealing with El Ayouty after
Abdulaziz had his stroke, both for AHAB H.O. and the Money Exchange. Omar Saad
said in cross-examination that such contact was “common” and that he would bring El
Ayouty documents to Saud's villa on Saud's request:**’

“Q.  But you do remember being in Saud's villa after the trouble started and
bringing EI Ayouty to his villa? That you do remember,; you have told us
that.

Saud used to ask me to bring El Ayouty with me.

A.
0. Do you remember that Saud asked you to bring El Ayouty to his villa after
the trouble started? On a Friday, so it was an unusual day to bring them.

A. It was common at any time, he can ask me to bring El Ayouty. Even in the
ordinary days.
MR. LOWE:
0. A moment ago you said it was common to bring El Ayouty to Saud's villa.

That was throughout the time when Saud was general manager, was it?

A. Yes, after the death of his father, if he wants to ask about anything, he can
do it, the same as now.

0. So, on those occasions, you would bring El Ayouty, if he wanted them, to
his villa; is that correct?

393
394
395

396
397

{C1/11/4}- the Arabic original.

{C1/11/13} - the English translation.

This is of particular concern given that, as Mr. Hayley confirmed in cross-examination, a similar piece of evidence was
also excluded from the final paragraph of his witness statement in which he relays his conversation at a meeting with El
Ayouty about their reporting to the AHAB Partners. See {C1/9/64-65} and {Day21/177:19} - {Day/21/179:25}.
{Day89/7:17} - {Day89/8:7}.

{Day91/20:15} — {Day91/21:18}.
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A. Yes.”

510. Similarly, Saud had Salah El Ayouty on speed dial.>*®

511. It therefore stands to reason and I accept that this is yet further evidence that Audit Packs
from El Ayouty (setting out the detailed financial position of the Money Exchange as the
business with AHAB’s largest liability and which it is common ground were sent to

399

Abdulaziz) must have gone to Saud after his father’s stroke.

Contrasting Saud’s Inconsistent Evidence

512. Saud’s evidence as to his lack of knowledge of Al Sanea’s indebtedness and the
borrowing of the Money Exchange has been presented by AHAB as critical to their
claim. That evidence, however, I am compelled to find, was plainly untrue. In fact it has
been a picture of inconsistency throughout the litigation both here and in London.

The Evidence in London

513.  Prior to the discovery of the N Files, Saud claimed to have known little to nothing of the
borrowing of the Money Exchange or of Al Sanea’s indebtedness.
514. At paragraphs 55 and 56 of Saud London 2W*% this is what he stated:

“55. I now know that a few months before my father suffered his stroke,
my cousin Yousef learned from Salah El Ayouty that Mr. Al Sanea
had borrowed approximately SAR 2.3 billion from the Money
Exchange, that Yousef wrote to my father about this to express his
concern, and that my father subsequently acknowledged the debt
and said that he would guarantee it and had taken security for it.

56. I was not aware of any of these exchanges at that time, but I did
hear (I cannot now remember who from) that Mr. Al Sanea had
borrowed from the Money Exchange. I never knew the amount of
the borrowing, but I recall a conversation with Mr. Al Sanea at

398 See Saud’s mobile phone record: {X4/3/2} and Saud in Cross-Examination: {Day61/93:10-19}.
399 Indeed, this is what El Ayouty told Mr Hayley {Day21/176:15} - {Day21/180/1}.
400 (L1/6/15}.
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515.

516.

517.

about this time in which he acknowledged that he had borrowings
from the Money Exchange and said that he would repay the money
“soon”. Shortly after wards, Sana’a*"! came to see me and told me
that there would be a delay before the money could be repaid. Mr.
Al Sanea subsequently told me (as I recall, some time before my
father died) that he had repaid this borrowing” (Emphasis added.)
He then repeated the assertion of lack of knowledge at paragraphs 94 and 20, respectively
of Saud London 3W#°2 in which he stated:

“I have no recollection of ever knowing the amount of Mr. Al
Sanea’s borrowing.”

“...I also became aware in about the early 2000s of concerns
about Mr. Al Sanea’s borrowing from the Money Exchange but [

understood this to have been dealt with by the time of my father’s
death.”

Thus, in the London Proceedings, Saud’s firm recollection was that at no stage had he
known how much Al Sanea’s indebtedness was.

This evidence was abandoned after the discovery of the N Files. There were a number of
incriminating documents in the N Files but none more so than Saud’s Calculations in his
own handwriting which exposed his denial of knowledge as an obvious falsehood. In
particular, as they reveal*®® Saud’s Calculations demonstrated that he knew, in 2002,%%4
that:

(1) The borrowing of the Money Exchange was SAR 7.8bn; and,

(2) Mr. Al Sanea’s gross indebtedness was SAR 4.128bn (with a net indebtedness of

SAR 3.368bn).

401
402
403
404

Saud Algosaibi’s sister, Al Sanea’s wife and a Partner in AHAB in her own right following Abdulaziz’s death.
{L1/7/24}; {L1/7/6}.

See Attachment 8 to the 2001 Audit Pack {N/783/1}

As explained above and set out below, it is apparent that this calculation was performed by reference to the Audit Pack
for year-end 2001, and undertaken in 2002 sometime after June of that year.
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518.

As already mentioned, so destructive was it of AHAB’s case of lack of knowledge of the
Money Exchange’s borrowing and the Al Sanea indebtedness, that this document caused

the collapse of AHAB’s defence to the London Proceedings.

Evidence of Saud’s knowledge of Al Sanea’s Indebtedness: Saud’s Calculations

519.

520.

521.

522.

523.

Following the disclosure and translation of the N Files, Saud’s original account was no
longer sustainable and as already explained, AHAB’s case changed and was eventually
amended to plead as it now stands. Saud’s explanation for his actions in relation to his
calculations became that he had undertaken “a project for Uncle Suleiman”.

Saud’s repeated refrain was that, in general, he had no involvement with the Money
Exchange. His only involvement was when he had been tasked by uncle Suleiman to
carry out a specific investigation in “about 2001 or 2002 in order to deal with the
SAMA merger edict.*%

In the course of this task, Saud claims he had to establish what liabilities the Money
Exchange had to lenders, Al Sanea’s borrowing and the Money Exchange’s share and
land portfolios.*%°

In fact when one comes to look at the detail of Saud’s involvement in the affairs of the
Money Exchange (largely through the documents disclosed in the N Files), it is hard to
escape the conclusion that, far from undertaking a discrete assignment, Saud’s
Calculations were simply a part of his ongoing engagement with the Money Exchange.
Nonetheless, in his witness statement in these proceedings,*’” Saud needed to explain the

meaning of Saud’s Calculations to comport with the newly pleaded case of limited
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{C1/2/57}
See Saud 2A, paragraph 42 {L.1/8/12}.
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525.

knowledge of the borrowings as revealed by the Calculations. Accordingly, he is shown
to have altered his account to claim that he simply confused the currencies:*%®

“As to Mr. Al Sanea's borrowing from the Money Exchange, I must accept
that at least in 2001/2002 I was aware of the amount, and that I believed
it to be in the region of SAR 4 billion (gross), albeit that I subsequently

forgot this (i.e. that the amount was somewhat in excess of US$ 1 billion,
not SAR 1 billion).”

It appears first from Saud’s supplementary witness statement filed in the London
Proceedings*® that he claims to have learnt of the Al Sanea indebtedness standing at
SAR 1bn in the course of dealing with the correspondence for SAMA in the context of
the exchanges with Al Sanea about repayment as discussed above. But while he says he
believes that this information was gleaned from documents from Mr. Fawzi’s
computer,*!? this provides no plausible explanation for confusing the amounts.

Saud’s assertion as quoted last above, that he simply “‘forgot” that he had been aware of
over SAR 4bn of indebtedness is also wholly implausible. His calculations were not
mistaken. When related to documents from which they were sourced*!! they are shown to
be exactly correct. Nor does Saud’s explanation deal with the monumental bank
borrowing figure in his calculation (SAR 7.8bn). If it were true that he remembered being
told of SAR 1bn and that it had been “dealt with by the time of my father’s death” (as per
),412

paragraph 20 of Saud’s supplementary witness statement in the London Proceedings

then his reaction in 2002 to the figures in Saud Calculations would have been one of

407
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{C1/2/58}

Ibid. Saud 1W, paragraph 277.

Paragraph 94 {L.1/7/24}.

In particular a draft letter from Saud to Al Sanea dated 4 April 2002 referring to the settlement of his liabilities to the
Money Exchange {N/326}; {N/327}, where the yet much smaller sum of SAR 400m is mentioned.

The Attachments 8 and 9 to the 2001 Audit pack.

{L1/7/6}
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526.

527.

528.

529.

extreme alarm. There is no evidence that this happened. Rather, the calculations
themselves reflect Saud’s belief that the combined value of the share portfolio and of the
Al Sanea indebtedness (seen as a receivable and regarded as collateralized or secured)
provided a cushion over the gross indebtedness. This will be expanded upon below.
Saud’s explanation becomes all the more implausible when one comes to examine his
story about the repayment of Al Sanea’s debt.

As mentioned above, at paragraphs 55- 56 of Saud London 2W,*3 Saud claimed that he
had a conversation with Al Sanea about the repayment of his indebtedness such as to
have assured Saud that the repayment had occurred “some time before my father died”.
This explanation was, however, inconsistent with the draft letter found on Mr Fawzi’s
computer dated 4 April 20024'* which referred to setting off SAR 400m of Al Sanea’s
indebtedness against his deposits (i.e “carry [ing] out the necessary accounting entries’)
within all Money Exchange and Investment accounts.

In order to try and overcome this inconsistency (having failed to mention the document
in Saud London 2W), in Saud London 3W (paragraph 96),*'> Saud suggested that Al
Sanea’s assurance that he repaid his indebtedness must have been given after this letter
was drafted. Accordingly, on Saud’s evidence, this conversation must have taken place
between 2nd April 2002 (the date of the draft letter) and May 2003 (the date of

Abdulaziz’s death).

413
414
415

From {L1/6/15}
See above:{N/326};{N/327}.
{L1/7:24-25}
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530.

531.

532.

533.

However, in his affirmation in these proceedings made in response to the N Files
disclosure in September 2011, at paragraph 584! Saud simply stated that as he had been
so assured by Al Sanea and Badr impliedly circa early 2003 that Al Sanea “had made
repayments”, his belief at this time was that the indebtedness was “coming down”. Thus,
he referred to Al Sanea having made “repayments” (plural) of his indebtedness
(suggesting multiple payments having been made).
Saud then changed his account significantly in his first witness statement in these
proceedings.*!” He now claimed that:

“Mr. Al Sanea subsequently told me (as I recall, sometime before

my father died in 2003) that he had repaid his borrowing. I recall

that Badr showed Suleiman a receipt to confirm that Mr. Al Sanea

had paid money in to a Money Exchange account at SAMBA,

repaying his debt. Uncle Suleiman then told Badr to take the
receipt and show me, which he did”.

Gone was the reference to Sana’a having told Saud that there could be no repayment and
the account of having been merely reassured by Al Sanea and separately by Badr, but in
its place, Saud’s patent invention of a story that Badr had shown him a “receipt” for the
repayment.
Moreover, Saud’s evidence on the receipt changed again when challenged in cross-
examination:*!8

A. “If Maan repaid, yani, it would be -- I don't -- yani, he showed me

-- he had a paper in his hand, I don't know what it was exactly, it

looked like a receipt or something, huh, and he said, you know,
that Maan repaid and this, so I -- later I went to uncle and he

416
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{L1/8/17}
Saud 1 W, paragraph 278{C1/2/58/}.
{Day65/35:16-23}
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534.

535.

536.

537.

confirmed it. And this is what I -- I summarised earlier in the first
half, when I was asked, I -- I did a small summary of all of this”.

So here it was suggested that Badr showed Saud “a receipt or something” but then told
Saud that Al Sanea had repaid his indebtedness which Saud then confirmed directly with
his uncle (an allegation that had never been mentioned before).

Inexplicably, this receipt:

(1) was never mentioned in any previous witness statement by Saud (or by
anyone else for that matter);

(ii)  is not mentioned by Badr in his statement; indeed, Badr’s Witness
Statement does not refer to the alleged repayment by Al Sanea of his debt
at all;

(iii))  was never mentioned by AHAB in its pleadings or any other document;
and

(iv)  has not been disclosed to the Defendants, nor has any explanation or
purported explanation been given for its non-disclosure.

In such circumstances it is obvious to my mind, that the reason the receipt has never been
mentioned or produced is that it never existed. Had it ever existed, it is inconceivable that
a document of such importance to AHAB’s case, and one, being a SAMBA receipt,
presumably so capable of being obtained from SAMBA records, has not been produced.

Equally, it was also at this juncture that Saud first mentioned the fact (which, again, had
never been mentioned before in his witness statements or affidavits) that Suleiman told

him that Al Sanea had repaid his debts.
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539.

However, he was unable to provide any detail as to when this conversation took place:*!°

“0.

Can you recall when it was that he told you that Maan had repaid his
debt?

After -- after that time period, maybe it was 2002/2003, something like
this.  That's my recollection. Because there was a big discussion
regarding Maan -- I mean, my uncle wanted to get Maan debt down, and
he asked me to go and -- and, yani, I did go to Maan and -- and talk about
it. Huh? And there was a deal to pay some amount of money, and my
understanding that not only that, that he paid it all according to my uncle,
and according to Maan later, which basically confirmed what my uncle
told me. Er, er —

CHIEF JUSTICE:

0.
A.

This, you say, you were told by your uncle in 2002/2003?

I don't remember the time period, my Lord, at which that happened, yani,
now -- but I remembered at some point, yani, after my father's stroke, as
we -- it was around that period when my father was ill, er, er, after he
passed away, that time period...".

These garbled and incoherent responses on the witness stand are incapable of belief.

They are rejected.

Saud’s Changing Evidence on the borrowing of the Money Exchange

540.

541.

Following the disclosure of Saud’s Calculations, Saud’s account of his knowledge of the

borrowing of the Money Exchange also underwent a radical transformation.

At paragraph 64 of Saud London 2W,** Saud stated that he had “learned from my
father” in the late 1990s or in 2000 that the borrowing of the Money Exchange was in the
region of SAR Ibn (and that this was the case as late as 2004 or possibly 2005, per

paragraph 66). He understood that this was “long term borrowing successively renewed”

419
420

{Day65/18:13} — {Day65/19:6}
See {L.1/6/17} and also paragraphs 26 and 27 of Saud 1A{L.1/4/6}.
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542.

and largely associated with funding the acquisition of the share portfolio. This was

obviously untrue.*?!

Saud was completely unable to explain why he had got the figure for borrowing so badly

wrong:

(1) At paragraph 276 to 281 of Saud 1W in these Proceedings,*?? Saud gives a
garbled and implausible justification for his understanding of Al Sanea’s
indebtedness and the extent of the Money Exchange borrowing asserting his
“mistaken recollection of something I heard my father say,*** but significantly
provides no explanation whatsoever of his inability to recall his knowledge as
revealed by his Calculations of SAR 7.8bn of borrowing by the Money Exchange.

(11) After marked hesitancy and what might fairly be described as some prompting
from his counsel*?* Saud appeared to suggest that this error may also have been as
a result of his having confused currencies - dollars for riyals - and having assumed
it was a “ner” figure after taking account of Al Sanea’s alleged repayments.
However, even if this was true (which I do not accept), it would not explain his
error, as US$1bn would convert to SAR 3.75bn, i.e. less than half the bank
indebtedness of SAR 7.8bn that Saud had noted in his Calculations. Nor why in

the first place, he could ever have forgotten the much larger amount of borrowing.

421
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In addition to Saud’s Calculations, in 2002 showing borrowing of SAR 7.8bn, Saud had signed documents noting that
the borrowing from SAMBA alone was SAR 1bn. See in this regard, Saud 1A, paragraphs 65-66{1.1/617}.
{C1/2/58-59}

A reference to his account first given of this conversation at Saud 1A, paragraph 26 {L.1/4/6}.

{Day58/58:11}
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543.

His own discomfort at being confronted with the inherent implausibility was

revealed in further cross — examination:**

“O.  Back to {L1/8/13}. What I am suggesting to you Mr Algosaibi, is
that when you did these calculations in 2001 and 2002, it can't
have been a great shock to you to have seen the figure of SAR 7.8
billion indebtedness, otherwise you would have remembered it and
put it in your very first statement to this court. Do you agree? 1.
A. I -- I don't know what you're talking about. Huh? Shock, not
shock? This is -- yani, emotions. You are talking about do I know
my emotions yesterday. Do you [remember] your emotion
vesterday? Was I upset yesterday, angry, hungry? Huh? You are
describing emotional state, not something that some people would

remember.
CHIEF JUSTICE:
0. Are you suggesting that rather than having relied on what he said was his

recollection of what his father had told him, he would have put then what
he had seen by reference to his calculations?

MR. SMITH: My Lord, that is exactly right. What I'm suggesting is that had the figure
of SAR 7.8 billion been a great shock to him, he would have remembered.
I'm suggesting that because he says he didn't remember, it wasn't a great
shock.

CHIEF JUSTICE:
0. Do you follow, Mr Algosaibi?

A. Yes. Idisagree with his assertion, my Lord”.

In reality, Saud’s suggestion that Abdulaziz had told him that the debt was either US$1bn

or SAR 1bn must be untrue:

(1) Again, had this been a genuine belief at any time, the figures given to him in 2002
and recorded in his handwriting in his Calculations as SAR 4.128bn, would have
come as quite a shock and his reaction to them would have been one of alarm.

There is no evidence of such a reaction. Rather, on his own account, he merely
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{Day58/64:21} -{Day58/65:17}.
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544.

(i)

(iii)

relayed the information to his uncle Suleiman who he claims had charged him
with the task of simply ascertaining the figures.

Neither US$1bn nor SAR 1bn accords with or reconciles to any actual figure. Al
Sanea’s gross debt of SAR4.128bn greatly exceeded the purported borrowing
figure; this would mean that if he was to repay as Saud claimed to have expected,
that situation would have left the Money Exchange with hundreds of millions of
dollars of surplus liquidity. That never happened and so there was no factual
context for Saud’s purported belief that the debt had been repaid.

Abdulaziz would never have given SAR 1bn or US$1bn as a net figure (i.e.
taking into account a proposed repayment by Al Sanea). He knew that Al Sanea
had not repaid his indebtedness and as the exchanges with El Ayouty revealed,
would not do so because it was guaranteed and was secured in large part, at least,

by the share portfolio.

The suggestion that Saud simply forgot an extra SAR 6.8bn (or even taking the debt as

US$1bn instead of SAR1bn, an extra SAR 4.1bn) of borrowing for which he and his

family were personally liable cannot be believed. These figures demonstrated that the

finances of the Money Exchange had become an existential crisis for AHAB (which is

(1)

presumably why Saud’s Calculations were made):

For the year-end 2001, AHAB’s total assets were SAR 2.174bn,**® thus even from

Saud’s Calculations:

426

{F/108/4} — the AHAB Audit Report for 2001, the balance sheet at page 2.
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545.

546.

547.

(1)

(i1)
(iii)

Al Sanea’s net debt (of SAR 3.368bn) was more than one and a half times

AHAB’s net assets;

His gross debt was twice AHAB’s net assets;

The borrowings of the Money Exchange at SAR7.8bn, were more than

three and a half times AHAB’s net assets.

Therefore, it must have been apparent to Saud that if the Money Exchange had been

consolidated with AHAB H.O., the financial statements would have shown AHAB to be

insolvent, even if Al Sanea paid his debt.

Even by the end of 2008, AHAB’s assets were a mere SAR 5.066 bn,*?’ a figure which

was dwarfed by the borrowings of the Money Exchange alone which, as revealed in

Attachment 8 to the 2008 Audit Pack,*?8 then stood at SAR33.506bn.

Moreover, Saud was able to provide no explanation as to why AHAB initially sought to

deny knowledge of all of the borrowing, seeking instead to blame his lawyers:**

“0,

What I was asking you about, Mr Algosaibi, is why it is that in the
original claim it was possible to assert that the borrowing was all
unauthorised and that the qualification that only portions were
authorised and other portions unauthorised was made later.
Surely this is something that you have known all along and have
told your investigation team?

Why did this or that? I don't know, I -- you know. They did -- you
know, they are lawyers, you know? They are writing the case;
that's their job. And my — my role here is when you ask me a
question, I respond to that as -- as best as I can. And, you know, [
— and [ was sworn by the Koran for that. Now you ask me what
other people, er -- what other people wrote and why they wrote
this or they did not write this. You ask them”.

4217
428
429

{F/268/4} — AHAB Audit Report for 2008, the balance sheet at page 1.

{F/260/72}
{Day58/69:8-22}
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(Emphasis added.)

548. The conclusion to which I am driven is that Saud had lied about his knowledge of the
borrowings and the Al Sanea indebtedness: (a) in his statement in the London
Proceedings in order to present a false impression of the state of his knowledge of the
Money Exchange’s indebtedness; and (b) in his witness statements and evidence in this
Court in attempting to explain his evidence in the London proceedings and especially, the
crucial revelations of Saud’s Calculations.

Saud’s relationship with Al Sanea

549.  Despite having disclaimed in his early witness statements any hostility between them,*3

Saud went to great pains, throughout his testimony, to demonstrate that he did not have a
good relationship with Al Sanea. In particular, Saud mentioned during cross-
examination,®3! that not only Yousef but that he too had had an ongoing feud with Al
Sanea during Abdulaziz’s time, relating to the building of a house and Al Sanea’s failure

to provide the money:

“Q.  Just to be clear, can you explain what were the feuds that you were
referring to in your answer?

A. When Maan Al Sanea had, er, problems, issues with my cousins,
er, er, Yousef mainly, and, er, when [ was in -- around the time
when [ was in the States, and Khaled, they had issues between
them. Myself, I had another problem with Maan regarding some,
the house, my house, which I was supposed to build by -- my father
at the time sold this property -- my father told me that he sold it to
Maan and that I would get the money to build the house and Maan
never gave me the money, and my uncle knew that. So there are --
1 didn't feel at ease with Maan and I tried to stay away from him.
So -- to avoid touch-ups.”

430 See for instance Saud London 2W, paragraph 50 {L/614}.
431 {Day67/13:24} -{Day67/14:19}.
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550.

0. Over what period were those feuds continuing? Were they °
resolved or did they continue?

A. Er, er, mine was during my father's time, of course. And I think --
it continued on. I just tried to stay away from -- I mean from

Maan. He's -- I didn't -- yani, his character is not like ours, er, er,
he's different. So I -- I just try to stay away from him”.

Thus Saud’s evidence, much like that of Yousef and that relating to Suleiman, was that
he did not trust Al Sanea. Accepting this at face value despite Saud’s earlier expressed
indifference towards Al Sanea, again, it is implausible therefore that Saud would have
allowed Al Sanea to run up billions of riyals of borrowing without any supervision. I am
compelled to treat the central implications of AHAB’s case to the contrary as

implausible.
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SAUD’S KNOWLEDGE - OCTOBER 2000 TO APRIL 2003

551.

552.

553.

Following Abdulaziz’s stroke on 30 September 2000, Saud took over the supervision of
AHAB?’s interest in the Money Exchange on behalf of the Partners.

While, as touched upon above in relation to the Audit Packs and various items of
correspondence, it is clear that important documents have not been disclosed by AHAB,
a much fuller analysis in this failure of discovery on AHAB’s part is set out at Section
{E1/7} of the Defendants’ Written Submissions.*? Although I accept that analysis, the
result is that while many of the documents relating to AHAB’s supervision and Saud’s
role in particular have been removed and lost/concealed, a number of important pieces of
paper survived. I am convinced that when properly understood, these pieces of paper
(such as the 2002 manuscript calculations and the correspondence examined above which
mentions his review of successive Audit Packs and discuss Saud’s List) demonstrate, in
and of themselves, that Saud was as fully aware of Al Sanea’s activities and the
borrowing of the Money Exchange, as he needed to have become, in order to have
intervened to put an end to those activities. Saud’s and AHAB’s failure to intervene lead
to the unavoidable conclusion that they connived in Al Sanea’s continued use of the
Money Exchange to obtain fraudulent lending from the banks.

Saud’s Calculations warrant their own further detailed consideration and I continue with
this next below. However, when the other material from this period — that time when

Abdulaziz was in hospital — is assembled together, (albeit materially incomplete), it

432

{E1/7}
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paints a compelling picture of Saud’s detailed knowledge of the critical figures and the

financial position of the Money Exchange.

Saud’s attempts to address Al Sanea’s Indebtedness

554.

Following Abdulaziz’s stroke, Saud attempted to address Al Sanea’s indebtedness. The
way in which he did so demonstrates (as do Saud’s Calculations) that Saud clearly knew
and understood what that debt was. Accurate information about that debt could only have

come from El Ayouty by way of the Audit Packs.

Agreement to net off SAR 450m or SAR 400m.

555.

556.

557.

Saud’s List dated April 2001433 noted that one of the matters that needed to be resolved
was the identification and resolution of Al Sanea’s accounts (which, as set out
extensively above, were the subject of repeated comment by El Ayouty).*3

At that stage the first step was obviously to establish and then net off Al Sanea’s debits
and credits and then to work out how to deal with the balance. This was an important
matter to resolve because, as El Ayouty had warned, Al Sanea was earning high interest
on his deposits but not, it seems, paying much interest on his debt. Accordingly, even
the process of netting off debits and credits was to prove challenging.

A draft board minute dated 14 May 2001 was therefore prepared numbered R/77.43° The

minute would read that it was resolved “after reaching mutual consent”. The initial plan

433
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See above and {N/292}; {N/293}.

Saud continued to work on the list. A further list appears to have been prepared by Saud at {H28/37/1} {H28/36/1}
(found at the Money Exchange) which crucially removed the reference to specifying Al Sanea’s accounts and added in
a requirement at item 4 that Al Sanea “classify and separate the facilities pertaining to Exchange from the facilities
pertaining to Finance and Investment”, an item clearly relevant to the plan of separating the Exchange Division for
meeting the requirements of the merger proposed by SAMA. This list headed “Maan 12” includes administrative
directives such as at item 19, “Work on reducing general and administrative expenses and staff-related expenses,”
suggesting close involvement by Saud in the oversight of the Money Exchange.

{N/202}; {N/203}; {G/2457/1} {G2455/1}.
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558.

559.

560.

was that Al Sanea would “repay” SAR 450m by the end of the year in order to pay down
some local bank debt:
“(1)  The balances of Mr. Maan Abdulwahed Al Sanea and his companies
shown on the records of the Exchange as on 31/5/2001 shall be
lowered by decreasing his credit balance by 450 million riyals or its

equivalent in foreign currency before the end of the year.

(2) These amounts will be settled on a monthly basis giving priority to
local banks then to foreign banks including Bahrain branch.

(3) These amounts will be deducted from the credit balances of Mr. Al

Sanea entered in the records of the Exchange and the facilities

provided to the Exchange from local banks will be transferred to the

name of "Ahmad Hamad Algosaibi and Bros. - Head Office" once

they are settled.” (Emphasis added.)
Some form of negotiation between either Saud and/or Suleiman on the one hand and Al
Sanea on the other, must have taken place. A subsequent version of the same minute
(again headed R/77 and dated 14 May 2001)*¢ provided for a reduction in the debt of
SAR 400m (rather than SAR 450m) and was signed by Al Sanea and by Suleiman.
It is important to note that the mechanism for the reduction in Al Sanea’s balances was
not a cash repayment. Instead the balances were to be reduced by netting off his
liabilities against amounts due to him, i.e.: “by reducing his receivable balances by an
amount of 400 million ... rials”. There was thus to be a reduction both ways in his loans
and deposits accounts.
Equally, it is important that the third resolution referred to AHAB H.O. agreeing to take

over the remaining local bank debt. It must follow from this agreement that Suleiman and

Saud knew that there was a relevant distinction between local bank debt and non-local,

436

{G/2460} {G/2458}.
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561.

1.e. foreign bank debt and presumably had some understanding of what the local and non-
local banks debts were. I note in this context, the reference in resolution 2 to borrowings
through the Bahrain branch. None of this can be consistent either with ignorance of the
Bahraini Financial Businesses or with the “New for Old” policy then being in place and
insisted upon by Suleiman for the containment of borrowing.

The Money Exchange’s local bank debt, as Suleiman and Saud must have known, was
particularly significant to AHAB. Because local banks had access to SAMA’s borrowing
and lending statistics for each bank and its customers, they would take the Money
Exchange’s local debt into consideration in deciding what facilities to make available to
AHAB. Thus the Money Exchange’s local debt affected AHAB’s ability to borrow. This
was, as Saud had earlier acknowledged in his exchanges with Al Sanea, the reason for
AHAB not wanting to borrow more from local banks to fund further share

acquisitions.*’

Further attempt to quantify Al Sanea’s indebtedness

562.

These discussions and the attempt to quantify Al Sanea’s accounts, at least in the context
of meeting the SAMA requirements for merger, seem to have continued. Thus a letter
from El Ayouty to Al Sanea dated 20 June 2001438 referred to a meeting of 18 June 2001,
Al Sanea’s request to see the audited financial position of the Money Exchange as at 30
June 2001 and, significantly:

“...the letter delivered to us from Mr. Saud Abdulaziz AlGosaibi on 13 June
2001 regarding the matter previously referenced (attached is a copy
thereof)”.
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{N/675}; {N/676}.
{G/2497.3}; {G/2497.4}.
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563.

564.

565.

566.

567.

568.

Regrettably, no copy of that letter from Saud was disclosed by AHAB. Nor has any
explanation been given for its non-disclosure.
Nevertheless, it is clear from El Ayouty’s letter that Saud had written to them to try to
ascertain the financial position of the Money Exchange. Not only does such
communication contradict Saud’s evidence that he rarely contacted El Ayouty, it also
demonstrates that Saud was active in seeking, independently of Al Sanea, to verify the
position of the Money Exchange.
AHAB has also failed to disclose El Ayouty’s response to Saud. The most likely
scenario, given Saud’s request, is that they provided him with the information that he
requested.
Saud’s knowledge of Al Sanea’s gross and net indebtedness is evident also from
discussions which took place a full two months before the audited accounts for year end
2001 from which Saud must have obtained the figures for his Calculations later in 2002.
Saud’s involvement before year end 2001 is revealed from Suleiman’s writing to Al
Sanea on 16 October 20014 stating:
“I write with reference to the resolution of the Board of Directors
concerning the drawing-up of the Money Exchange and Investment
accounts as of 30/06/2001. After consultation with Ibn Saud, [ would like
you to submit a statement to Messrs Ayouty & Co. setting out and
clarifying your accounts. Please find attached herewith a draft version of
a resolution of the Board of Directors concerning the regulation of the
relationship between Money Exchange and Finance and the branches, and

the withdrawals and deposits of the partners.” (€Emphasis added.)

No resolution appears to have been signed.
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{G/2592.1}; {G/2592.2}.

229



Saud tries in 2002 to deal with failure to reduce Al Sanea’s balances by netting off in 2001

569.

570.

571.

By 2002, Saud must have realised that the netting off of Al Sanea’s balances had not
occurred. Saud drafted a letter dated 4 April 2002 to Al Sanea on this issue (that which is
already mentioned above). Saud could not remember whether it was ever finalised or
sent; however, the terms of the letter are clear. And so is the tone — Saud is obviously
exercising a supervisory accounting role, not the casual or passing intervenor of the kind
he said he occasionally exercised at Suleiman’s request. A number of working drafts of
this letter appear in the Trial Bundle which, at the very least, show Saud’s thought
process at the time.

An early draft appears dated 4 April 200244 in which Saud stated that “I have previously
discussed the issue of your personal accounts and we had agreed to settle these accounts
on 30" June 2002” and asked Al Sanea to sign “the enclosed board of director’s
resolution to carry out the necessary accounting entries” to settle the accounts by 30
June 2002.

This version was superseded by a further draft**! which removed the date of 30 June
2002 and instead stated that “4 decision was signed for you to settle the amount of SAR
400 million before 31/12/2001 however, payment has not been made as of this date but
we hope you will fulfill your promise soon” and asked Al Sanea to sign the enclosed

Board of Directors’ Resolution.
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{N/316}; {N/317}.
{N/326}; {N/327}.
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572.

573.

574.

575.

The accompanying draft resolution No. 91 dated 4 April 2002442 provided that “I.

Closure of the debit and credit balances of Mr. Maan Abdulwahid Al Sanea and his

companies at (the Money Exchange) so that their deposits will be used to close their

loans and any residual balance will be shown. 2. A 6% interest rate will be applied to the

residual balance.”

The significance of this draft is that it was obvious from the foregoing that by April

2002:

(1) Saud was fully aware that Al Sanea had previously agreed only to settle
SAR 400m of his indebtedness (with the suggestion of setting off
liabilities against outstanding credits); and
(2) Saud was fully aware that Al Sanea had not made that adjustment or

repayment, i.e. that his indebtedness had not reduced.

As will be further explored below, the only way that Saud could have known the state of

Al Sanea’s indebtedness and that he had not repaid SAR 400m as promised the year

before, was by looking at an Attachment 9 or by asking El Ayouty. Indeed, given that El

Ayouty completed its 2001 audit of the Money Exchange at the end of April 2002,%* it is

most likely that El Ayouty had provided Saud with a copy of Attachment 9 of an Audit

Pack although that for 2001 has never been disclosed.

While Saud initially claimed not to remember where he had learned this information,*

he seemed to agree that it was likely to have come from El Ayouty.** It could not really

have come from anywhere else and, as his correspondence in April 2001 demonstrated

442
443
444
445

{G/2817}; {G/2818/1}.

El Ayouty’s Report to the Partners, sent under cover of their letter dated 25 April 2002{F/109}; {F/109.1}.
{Day65/71:11} - {Day65/72:8}.

{Day65/72:22} - {Day65/77:11}.
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576.

577.

(as revealed above), he had no difficulty in obtaining information about the Money
Exchange from El Ayouty.

Moreover, it is significant that Saud was not proposing to ask Al Sanea to repay all of his
indebtedness. He appears to have thought very carefully about how to go about obtaining
repayment of a fraction; it is implausible therefore that Al Sanea would have told him a
matter of months later that he had repaid all of his indebtedness, as Saud is shown above
to have alleged.

Saud’s Calculations carry yet further implications and significance for the outcome of

this action. I will now turn to look at their fuller implications.

Saud’s Calculations and the 2001 Audit Pack

578.

Saud has been steadfast in his account of having only a vague recollection of his
Calculations and of his reason for having undertaken them. His account is summarised in
his first witness statement*¢ as follows:

“In the course of Uncle Suleiman's attempts to get up to speed with the
various and diverse businesses of AHAB, I believe that he asked me to
look into the Money Exchange, which I (and, to my knowledge, he) had
previously had almost nothing do with. I have no specific recollection of
being asked to undertake this work, or of doing it, but the file in the N
bundles labelled "File No: 2/03...Working Papers I Algosaibi Money
Exchange" contains worksheets, some of which have my handwriting on
them, which show that in about 2001 or 2002 I sought to establish what
liabilities the Money Exchange had to lenders, what it was owed by Mr. Al
Sanea and what assets it had in the form of land and shareholdings.

I believe that I did this work at Uncle's request. He took over ultimate
responsibility for the Money Exchange when my father suffered his stroke,
and it was his practice at the time to rely on me to complete various
projects for him during the relatively brief times that I was in Saudi

446

Saud 1W, paragraphs 273-274 {C1/2/57}.
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579.

580.

581.

582.

Arabia and not with my father during his two years in hospital in Texas
following his stroke”.

Whatever one makes of Saud’s assertion of only passing involvement, it is clear from his
account here that this “work at Uncle’s request” was intended to be an important
exercise. Even on this account, Suleiman needed to be brought up to date on the financial
affairs of the Money Exchange in the aftermath of Abdulaziz’s stroke and Saud “sought
to establish what liabilities the Money Exchange had to lenders, what it was owed by Mr.
Al Sanea and what assets it had in the form of land and shareholdings”.

AHAB?’s case is to the effect that notwithstanding the results of Saud’s Calculations, the
Partners remained disengaged from the affairs of the Money Exchange and apart from
Suleiman’s imposition of the “New for Old” policy, allowed Al Sanea free reign such
that he was able, unknown to them, to continue to borrow and to defraud AHAB and the
banks. The inherent implausibility of this proposition is exposed by a detailed
examination of Saud’s Calculations.

In his Calculations**” Saud betrayed a precise knowledge of enormous bank debts of the
Money Exchange and an astonishingly large debit balance receivable from Al Sanea. As
already mentioned, this emerged at a time in the London Proceedings when AHAB had
disclaimed any knowledge of the liabilities of the Money Exchange and of Al Sanea’s
indebtedness.

As the Defendants submitted and I accept, what was not appreciated in London and only

emerged very late in these Proceedings, was that the source of this information could

447

{N/744}; {N/745} (N1379- N1388 in Vol 6 of the hard copy N Files).
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only have been the Audit Pack produced by El Ayouty for the year ended 31 December

2001, and presented by El Ayouty some time in April 2002.

Source of the figures

583.

584.

Saud’s Calculations contain five figures in Section A and seven figures in Section B (two
of which also appear exactly in Section A).**® Of these, the figures for the Money
Exchange’s Net Indebtedness and interest on the loans in Section A together with the
three figures for interest on Al Sanea’s debts in Section B are arithmetical calculations.
However, there are four figures (reproduced in both Section A and Section B) which
must have come from other sources, not identified in the document:

(1) The total bank loans as of 31/6/2001 figure of SAR 7,810,900,000;

(2) The figure for “Total Maan al-Sani accounts” of SAR 4,128,113,411;

3) The net figure “(on the basis of transfers and deposits)” for Al Sanea’s

indebtedness of SAR 3,368,205,268; and

(4) The total dividend from “Domestic shares returns for 2002” of SAR
229,482,010.

Bank Loans Figure

585.

The only known source of the SAR 7.8bn figure was Attachment 8 to the 2001 Audit
Pack. This figure did not come from the English financial statements of the Money

Exchange; those for 2001 recorded bank borrowing in the much lesser amount of SAR

2,865,013,000.44

448

449

Saud’s Calculations actually covered 1.5 pages of manuscript on the second page of which there are 5 further figures
including the entry: “Share dividend on the basis of 2002 assumption — SAR 229,482,016 and which explains that the
share dividend figure calculated in 2002 was a projection (see hard copy N Files Vol 6 pages N/1381, N/ 1382).
{F/109/5}; {F/109.1/4}
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586.

Saud claimed to be unable to explain where the figure of SAR 7.8bn had come from or
why he had gone somewhere other than the 2001 financial statements for his information.
Saud’s evidence was that while admitting authorship because of his handwriting, he had
no recollection of the document containing his Calculations. He suggested that the
figures must have been given to him by Badr or Omar Saad.*>° This was Saud’s
speculative response:

MR. LOWE:

0. “Just as we saw from the correspondence I showed you that your
expectation was to get the accounts and the comments on the
accounts, I'm suggesting that's exactly what happened: you got the
audit review pack. That is where you got this figure from. Do you
accept that?

A. No, because I -- I don't think I looked at the audit pack to begin
with or seen it. Huh?

0. If we look at —

CHIEF JUSTICE:
0. Where would you have thought that whoever it was got this figure
from?
A. Huh?
CHIEF JUSTICE:
0. Where would you have thought whoever it was got this figure
from?
A. Probably either like I would have asked Badr or some -- or -- or

which -- he's the one who was dealing with the Money Exchange
or -- or Omar Saad.

CHIEF JUSTICE:
0. Where would he have gotten the figure from so that you could rely
on it?

450

{Day63/124:21} - {Day63/125:21} and {Day64/1:12} - {Day/64/9:25}.
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587.

588.

589.

590.

A. I -- I don't know, my Lord. Remember, this is 2001, I wasn't really
in -- in charge of anything. Huh? And, and -- and if I wouldn't
even, yani, ask who -- I don't have authority. So I would depend
on the staff members at the head office to collect some of these
numbers, so I can answer, if asked, my uncle, like I think this is the
case here.”

It must be noted, given the obvious importance of Saud’s Calculations, that neither Badr
nor Omar Saad speaks to the subject in their evidence, as might have been expected had
there been any basis for Saud’s speculative answers. At all events, what is clear is that in
order to produce this document, Saud did not rely on the 2001 financial statements as
they did not contain the four crucially informative sets of figures. As those financial
statements were available, it is reasonable to infer that Saud knew that they were
misleading, were of no assistance in arriving at the true figures and that the source of the
true figures were the Audit Packs.

In particular, this borrowing of SAR 7.8bn (which consolidates both of the “Divisions” of
the Money Exchange) and the breakdown figure is only to be found in Attachment 8 to
the 2001 Audit Pack.**! The figure could not be found in the financial statements that
were produced.

This Attachment 8 was also found in the N Files, in practically close proximity to Saud’s
Calculations.*? The reasonable inference is that Saud looked at this copy of Attachment
8 in order to produce his Calculations.

Furthermore, a document which set out the consolidated values of bank borrowings in the

form of the document at {N/782} — {N/783}, also labelled “Annex No 2/8” (i.e.

451
452

{N/782};{N/783}.
{N/782}; {N/783} - only some 20 pages separated from Saud’s Calculations.
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591.

592.

Attachment 8.2) had been an attachment which formed part of previous Audit Packs.*>

No free-standing “Annex No 2/8 has ever been produced.

Accordingly, I conclude that Saud had Attachment 8 (as well as Attachment 9) because
he had access to the 2001 Audit Pack of which they formed part. Although the Audit
Pack for 2001 was never disclosed, this explains why these attachments were loose in
AHAB?’s files in Saud’s office cupboard.

This Attachment § also breaks down the Money Exchange’s debt at end 2001 to include
an entry for “Loans through AIS Bahrain” of SAR 2.493bn. This demonstrates clearly
that Saud did not believe AIS to be a “small representative presence” as he asserted in
evidence®* but in fact knew it was a substantial borrowing operation, linked to the

Money Exchange.

Al Sanea’s Gross and Net Indebtedness

593.

594.

Likewise, the only known source of the figures for Al Sanea’s indebtedness in Saud’s
Calculation (SAR 4.1bn gross and SAR 3.368bn net) was Attachment 9 to the 2001
Audit Pack.

This document sets out clearly Al Sanea’s net and gross indebtedness together with the
deposits to be credited to him, all as required in order to derive the net indebtedness
(SAR 3,368,205,3 68) from the gross indebtedness (“Total Maan Al-Sanea accounts” of

4,128,113,411). Saud used both numbers in his Calculations.

453
454

See for example in 1994: {H29/141.1/64} and in 1996 :{F/69/66}.
His first witness statement in these Proceedings: Saud 1W{C1/2/62}.
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595.  The relevant figures are in fact highlighted*>® on the document.**® The obvious inference
is that these figures were important to the person who separated this document from the
Audit Pack.

596.  Again, it could not have been by mere coincidence that this document was found in close
proximity to Saud’s Calculation in the N Files.

597. The 2001 Attachment 947 would have formed part of the 2001 Audit Pack. A document
in that form setting out the values of Al Sanea’s net and gross indebtedness labelled
“Attachment 9” had typically accompanied the Audit Packs.*® No free-standing
“Attachment 9” has ever been produced.

598. Saud, it is to be inferred, had Attachment 9 (as well as Attachment 8) because he had
access to the 2001 Audit Pack, of which it formed part, before it was copied or separated.

Dividend Figures

599. The only disclosed document which provides the figure for dividends used in Saud’s

calculations (SAR 229,482,010), is the document entitled “Statement of Investments in
Shares of Companies and Banks, Money Exchange Division, as of 06/07/2002”. This

appears to be an internally produced document.*>

455

456

457

458
459

While this highlighting appears to have been left off the scanned copy of the N File documents, it does appear on a
colour copy in the hard copy files: {N/1417}.
{N/781.1}; {P/145/12} - the latter being the copy of this document produced by Mr. Brett Walter in Walter 1A as
having been found either in Saud’s villa or at the Money Exchange: {1.2/27}.
{N/781.1}; {P/145/12}.
See again for instance the Audit Packs for 1994 and 1996, cited above: {H29/141.1/65} and {F/69/67}.
{N/109}; {G/2912}- also found at Vol 6 hardcopy N Files [N1389]; [N1390] is a copy of another Statement dated 06
July 2002 showing the same list of securities but a much lesser dividend yield of SAR 130,630,010.
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600.

Neither a list of this kind nor these figures appear from any Audit Pack.*®® That is logical
as the figures for investments were held at AHAB H.O. and Saud would have wanted the
most up to date figures on projected dividends for his calculations, figures which he

could get from the Audit Packs which were retrospective.

Implications of Saud’s Calculations

601.

Saud’s Calculations demonstrate that consistent with El Ayouty’s insistence on having
provided the Audit Packs to the AHAB Partners but inconsistent with AHAB’s denial of
this, the Partners had access to the 2001 Audit Pack and, in particular, to Attachments 8
and 9 of that report:4¢!

(1) Possession of the Audit Packs must mean®¢? that the Partners knew of the Money
Exchange borrowing and of Al Sanea’s indebtedness or withdrawals at the
respective points in time.

2) It also means that Saud, in keeping with his role in the continuation of the
fraudulent accounting practices after Abdulaziz’s time,*%* would have appreciated
that the Money Exchange’s English accounts were misleading and understood that
the true size of the liabilities to the banks and Al Sanea’s indebtedness were being
hidden in the Finance Division.

(3)  The 2001 Audit Report*®* is also significant because for the entire 2001 financial

year Abdulaziz had been wholly uninvolved. The continuity with previous

460

461

462

463
464

Although Attachment 4 to the Audit Packs showed revenues from shares for the previous year and received during the
year under review. See for example: {G/3160.1}; {G/3160.2} and {F/69/57}.

The 2001 Audit Pack has never been disclosed.

Following Mr. Hatton and Mr. Bullmore’s joint evidence that a reader of the Audit Packs would have been awarg that
the financial statements were misleading, that the Money Exchange was in fact loss making, and that Al Sanea was
heavily indebted to the Money Exchange {I/13/3}.

Note here again his subscription to the continuation of Resolution R/66.

{F/109}; {F/109.1}.
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602.

financial years was achieved entirely without his help. Far from this being
handled by Al Sanea alone, as discussed above, Saud was very clearly involved in
dealing with El Ayouty in respect of the audit. It was therefore entirely fitting that

Saud would have received a copy of the Audit Pack.

Saud’s Calculations, at the very least, demonstrate knowledge of Al Sanea’s indebtedness

(circa SAR 3.37 bn net) and of the Money Exchange’s Bank Borrowing (circa SAR 8bn).

That is in itself highly significant:

(1

2)

)

4)

Had Saud’s Calculations been a new discovery, the already colossal liability to
the banks which it revealed as well as the total of Al Sanea’s withdrawals and
indebtedness should have shocked and frightened the AHAB Partners;

They could not thereafter have been in a state of disengagement while the Money
Exchange remained open and while Al Sanea had the keys;

The only reason therefore that Saud’s Calculations would not have spurred the
Partners to take over direct control, was if the Partners already knew about these
figures and had seen the spiraling trajectory of the Money Exchange indebtedness
over the past years.

It follows that as Al Sanea remained fully in control at least from the perspective
of his subordinates at the Money Exchange and the outside world, he must have
been allowed by the Partners to do so, the Partners being fully aware of the

perilous state of the Money Exchange’s affairs.
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No Support for AHAB’s “New For Old” case to be found in Saud’s Calculations

603.

604.

605.

606.

A detailed analysis of Saud’s Calculations*®> undermines AHAB’s “New for Old” case.
In opening, AHAB through Mr. Quest, argued that while Saud’s Calculations showed
that the Money Exchange had significant borrowings, Saud, it was said, could have taken
comfort from the figures that he had obtained because they showed that the dividends
from the Money Exchange’s share portfolio covered the interest it was paying*®®. This
proposition was adopted by Saud in cross-examination who claimed*¢’:

“Q.  The borrowings to which you had referred had grown and grown
and they were never repaid.

A. You mentioned "grown and grown", like multiplied three times; we
understood that the total borrowing did not grow as much because
the -- it was -- there was enough dividends to pay for the interest.
This is our — this is my belief at the time.

0. Who is "we"?

’

1 said: this is my belief at the time.’

This evidence is rejected.

Saud deliberately misconstrues the document*®®. As the Defendants show in their written
submissions*6?:

(1) The interest figure in Section A of SAR 220,967,195 (which is lower than the

dividend figure of SAR 229,482,010) is the interest figure that would be paid on

465
466
467
468
469

{N/744}; {N/745}

{Day3/26:14}

{Day42/81:8-16}

{N/744}; {N/745} and see attachment.
{E1/14/64-65}
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607.

Maan Al Sanea’s net indebtedness rather than on the Money Exchange’s bank
borrowing.*7°

(2) The interest figure in Section B is SAR 266,561,678 (which is the interest figure
on the Money Exchange’s bank borrowings assuming full repayment of Maan Al
Sanea’s debt)*’! and is higher than the dividend figure.

(3) In fact the total interest figure on the borrowing would have been SAR
468,654,000472; that is, more than twice the amount coming in by way of
dividends. Thus the dividend would not pay for the carrying cost of the
borrowing.

4) As discussed above, Saud knew that Al Sanea had not repaid his net debt.

&) Equally, Saud knew that the SAMBA dividends were not used to pay down
borrowing but were in fact paid out to the Partners as dividends. He cannot
therefore have thought in 2001-2002 or at any later time, that it would also be
used to pay the interest.

Equally, Saud cannot claim to remember taking such comfort from his Calculations

because to do so would be inconsistent with his claims not to remember anything else

about his Calculations. Moreover, there has never previously been any mention in any
witness statement of the suggestion that, instead of alarm or shock, the AHAB Partners

breathed a sigh of relief on seeing Saud’s Calculations. Saud’s evidence about his

470
471

472

6% of 3,682,786,589 is 220,967,195.

6% of 4,442,694,632 is 266,561,678. The net Money Exchange borrowing figure is arrived at by subtracting
3,368,205,368 (Al Sanea’s net indebtedness) from the total borrowing figure of 7,810,900,000.

Which is 6% of the SAR 7.8bn figure. Also of note, SIFCO 5’s accounting expert, Mr. Bullmore’s unchallenged
evidence was that the interest figure was likely to have been much higher than 6% {I1/12/4}; {1/12/10}.

242



608.

609.

Calculations has the hallmarks of contrived ex post facto rationalization and so I reject it
entirely.

Saud’s Calculations are instead what they appear upon their face to be, the results of his
accurately informed enquiry into the true state of the Money Exchange’s indebtedness to
the banks and Al Sanea’s indebtedness to the Money Exchange, as at year end 2001.

It appears that this exercise had been undertaken by Saud to advise the AHAB Partners of
the likely outcome of the contemporaneous proposal that Al Sanea should pay down his
indebtedness and that this should be done by internal transfer of his assets, with interest
to be paid by him at 6% on the balance of the debt. It would have been clear that even
had that happened, the Money Exchange’s exposure to the banks would remain at more
than SAR 4.5bn plus interest at the then prevailing rates going forward. That
indebtedness (let alone the entirety of the actual debt of circa SAR 8bn without the Al

Sanea repayment), would have been an overwhelmingly unattainable financial position
for the AHAB Partners to contemplate. Absent an immediate liquidation including the
sale of all investments to repay the debt, the spiraling cycle of borrowing to repay debt
was the inevitable consequence. The Partners would surely have understood the

implications.

SAUD’s CONTINUING INVOLVEMENT WITH THE AFFAIRS OF THE MONEY
EXCHANGE AFTER SAUD’s CALCULATIONS, UNTIL THE COLLAPSE IN 2009

610.

AHAB’S case is that Saud had little involvement with the Money Exchange after 2003.
As set out above, this is wholly implausible given the danger that the Money Exchange
posed for the entire Algosaibi family, the mistrust they had for Al Sanea and the ease
with which they would have been able to obtain information showing the increasing

indebtedness.
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611.

Analysis of the contemporaneous documentation demonstrates that after 2003, Saud
continued to be involved in the production, amendment and finalization of the financial
statements of the Money Exchange. It is therefore important to examine his involvement
in each year after 2003 to demonstrate that involvement, leading to the unavoidable
conclusions that:
(1) Saud was involved in the process of creating consolidated financials for 2003 and
2004 and the KPMG financial statements thereafter;
(2) Between 2003 and 2009, Saud was involved in the process of creating the
financial statements for the Money Exchange for the years 2002-2008;
3) Saud read and understood from those financial statements that:
(a) The borrowing of the Money Exchange was increasing; and
(b) The financial statements were materially misleading.
(4) Each year Saud signed up to and participated in the fraud on the banks through
the dissemination of fraudulent financial statements;

(5) Saud knew that Al Sanea’s indebtedness was increasing in this period.

Manipulation of the Financial Statements for 2004

612.

As already examined above, the culture of false accounting at AHAB was one in which
Saud was heavily involved. Of significance in this context, was the fact that false
accounting affected the Money Exchange’s consolidated accounts. In falsifying AHAB’s

accounts, Saud also falsified consolidated accounts which included the Money Exchange.
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613.

614.

615.

On or around 8 April 2004, Al Sanea wrote to Saud*’? referring to adjustments to the
balance sheet and attaching:
“With reference to your letter regarding the proposed face adjustments to
the balance sheet like last year without actually entering them in the
books so that the consolidated English balance sheet will appear
consistent with the figures of last year, we hereby attach the following:

1-  Book data according to the consolidated balance sheet by Al Ayouti
2003

2-  Adjustment records to be made to the face of the balance sheet so that
the conmsolidated financial statements for the year ending on 31
December 2003 will appear consistent with the figures from last year.
We hope to receive them signed from you soon so that we may
conclude matter with M/S Al Ayouti.

3- A schedule showing the book data and the amendments and final
balance to the balance sheet in English.

4- Draft balance sheet in English after making the adjustments
mentioned in (2) above.

5-  The Exchange budget signed by me hoping that you will have it signed

by Uncle Suleiman in order to complete the procedure and issue the
final version.”

The attachments to Al Sanea’s letter of 8 April 2004 have not been disclosed by AHAB
and I am, not unreasonably, invited by the Defendants to infer that they were destroyed.

Nonetheless, it appears overwhelmingly likely that the balance sheet sent by Al Sanea to
Saud was the same balance sheet that appears either in the 2004 KPMG Cairo Financial

“Review” Statements*’* or the 2004 KPMG Jeddah Financial “Review” Statements.*”>

473

474
475

{N/603}; {N/604}: on the Arabic original appears a manuscript note in brackets above the first line of the text “(I did
not send this)” with an arrow pointing to underlined words in the first line, suggesting that Saud had noted that he had
not sent the letter cited by Al Sanea in this letter.

{F/128/3}

{F/120/3}: both of these financial statements will be discussed further below.
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616.

617.

618.

619.

This letter, like a number before it including those discussed above, demonstrates that
Saud received a substantial amount of accounting information relating to the Money
Exchange directly from Al Sanea.
Given that consolidation was not fully settled, it is not surprising that Al Sanea became
involved in the finalization of AHAB’s accounts. It was necessary to send an adjustment
schedule to Saud in order that he could make the figures for the Money Exchange to
“appear consistent with figures from last year.”
Indeed, one cannot help but note that this is in effect the same wording that the Partners
had chosen to adopt when signing off the Money Exchange’s false accounting in item 7
of Resolution R2 of 2000%7® (demonstrating Saud’s close involvement with that process).
The signed adjustments to the balance sheet totaling SAR 1.247bn*’”7 were returned to El
Ayouty by Saud directly on 19 April 2004 confirming that the “adjustment and
classification records attached hereto which were entered into the books of the
consolidated balance sheet represent a private current account of the partners that were
added to the book statements for the year ending 31 December 2003 both in the credit
and debit sides according to the shown items and the supporting documents of the same
are held with the partners. ”*’® This adjustment schedule was headed as follows:

“The proposed adjustment and classification records on the Financial

Statements ending 31 December 2003, in order to display these statements
in English in a compatible way with last year’s figures.”

476

471
478

{H30/25}; {H30/25.1}; {N/206}; {N/207}: these minutes also notably record the resolution at item 12 which authorised
Al Sanea and Abdulaziz to sell “part or all of the shares of the companies and banks to settle the company’s
liabilities”, a crucially important event which never happened.

{N/601}; {N/602}.

{N/599}; {N/600}
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620.

621.

Saud accepted that his signature was on the document.*”® While he denied being involved
in signing off on manipulations (notwithstanding such clear documentary evidence to the
contrary), his evidence was that he did not remember this document:

“QO. You sign off this schedule and you realised that that will result in
alterations to the financial statements of AHAB or consolidated
financial statements, if that's what's being produced. Do you
accept that?

A. No, because I don't have recollection of this nor I was in charge of
the Money Exchange; Maan Al Sanea is in charge of the Money
Exchange. And I told you I have no recollection of this, no.

0. From the time when you became a director of the Money
Exchange, you were continuously involved in signing off
adjustment schedules that altered the financial statements of the
Money Exchange. Do you accept that?

A. The last word, what?

0. You were constantly involved in signing off schedules like this that
altered the financial statements of the Money Exchange. Do you

accept that?

A. No.”

A further “adjustment schedule” for the year ended 31 December 2002 was also signed
by Saud.*®® That schedule contains the same heading as that for the year ended 31
December 2003. However, in cross-examination, Saud offered no explanation for his
signature on this document:*8!

“O. If you look at another schedule that you signed, at
{G/240.31/20}, and the translation is at {G/240.31/21}, this should

479
480

481

{Day66/110:25} — {Day66/112:4-20}

{G/240.31/20}; {G/240.31/21} (not found by me in the Magnum database but presented in hard copy by Ms. Shelley
White of Walkers on my request for the assistance of the parties sent by email).

{Day66/112:21} — {Day66/113:11}.
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622.

be for 2002, the previous year. lIs that your signature on the left-
hand side of the screen, {G/240.31/20}? Is it your signature?

A. Yes, yes, it looks like my signature.

0. You see here that you have signed off an adjustments schedule, and
you can see the heading is the same as the heading I just read to
you for 2003.

A. Yes.

0. What do you think it means at the top, that the purpose of the

adjustments is to show "the financial statements in English
language in a form matching the last year figures"? What do you
suppose the purpose of doing that is?

A. I--1Idon't know.”

Saud’s denial of involvement in or of memory of manipulating these financial statements
is implausible. Al Sanea’s letter was very clear that adjustments were to be signed off by
Saud and the adjustment schedules show just that. Saud’s own letter to El Ayouty was
explicit as to the purpose of the adjustments involving in 2003 alone, over SAR 1.4bn.
Thus, it is undeniably clear that Saud was involved in the manipulation of the

consolidated financial statements of the Money Exchange and AHAB.

Consolidated Financial Statements — Revaluation of Investments

623.

Given the apparent incomplete disclosure of documents by AHAB in this case,*®* the
identification and description of a complete chronology of events has been an

exceedingly difficult exercise. A great deal of effort went into the development of the

482

This is the subject of extensive and searching analysis in section {E1/7/1} of the Defendants’ Written Closing
Submissions, which I again here note that I accept in general as being accurate and correct, including the inferences
invited about the role of the “’Younger Algosaibis”.
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624.

625.

626.

Detailed Narrative by the Defendants*®3, an invaluable exercise which was managed by
reference to the events revealed to have taken place by the evidence adduced at trial.
One such event of significance, appears to have been the requirement of AHAB by the
Saudi lending banks circa 2003, that AHAB provided consolidated financial statements
which combined the activities of the Money Exchange with those of AHAB itself.
On 17 January 2003, Al Sanea forwarded to Saud a draft set of consolidated financial
statements for the Money Exchange and AHAB.H.O.:#84

“Dear Saud

Re:  Combined financial statement for 2002 of Ahmad Hamad
Algosaibi Bros. Co.

Please find attached a draft of the combined financial statements of
(AHAB), activities of Money Exchange and Head Office, for the year
2002.

As per the requirements of various banks, the company would be required
to prepare the combined financial statements for the year 2003 after
adopting the equity basis for accounting for investments.

This is for your kind information.
With kind regard,
Maan Al Sanea
(PS: See Note 7)” (Emphasis added.)
In another letter of the same date to Saud, Al Sanea explained a change in the accounting

standards for investments, issued by SOCPA .48

483
484
485

{E2/1}
{N/73}
The “Saudi Organization for Certified Public Accountants”: {G/3118}; {N/671}.
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627.

628.

629.

630.

The first letter stated “PS see Note 7.” This is a reference to the auditors’ notes on
“Investments” and drawing Saud’s attention to those notes at page 9 of the draft

combined financial statements,*8¢

which identified the possible effect of revaluing the
securities investments at market value rather than at cost. This would have been attractive
both to Saud and to Al Sanea because a revaluation at market values then prevailing
would mean that there would be an unrealized net gain on the investments of circa SAR
3.5bn.

Saud accepted in cross-examination that in the second letter*” Al Sanea was providing
him with an explanation about an accounting convention and explained that he
understood from the letter that there was a new rule/regulation changing accounting
methodology referring to changes in relation to the value of investments {Day43/99:1-
11}.

On 14 April 2003, El Ayouty sent AHAB c/o Saud, drafts of a number of financial
statements for the year ending 31 December 2002,*® including “Head Office-Khobar
(Consolidated),” which must have been a reference to an updated draft of the combined
financial statements that Saud had previously been sent by Al Sanea.*’

All of this was to be expected and it is not by mere coincidence that these documents
were found in the N Files. By April 2003, Saud was the Managing Director of AHAB

and was also the Partner on the Board who, having a degree in Business Finance, was

most competent to deal with it. It was around the same time when SAMA had imposed a

486
487
488
489

{N/73/11}

{G/3118}; {N/671}

{N/648}; {N/649}

As set out above, Saud, having seen the Attachments 8 and 9 from the 2001 Audit Pack, also must have known that
these financial statements, insofar as they incorporated the financial statements of the Money Exchange, were
misleading.
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631.

632.

deadline for the submission of papers in respect of the merger of money remittance
businesses and (as discussed in the next section of this Judgment below) the Bahraini
Monetary Authority was considering a licence for AHAB to open a bank in Bahrain (i.e.
TIBC).

No response from Saud to any of these letters has been disclosed by AHAB. There is no
suggestion that Saud objected to the production of draft consolidated accounts. More
fundamentally, however, if Saud “had nothing to do with the Money Exchange”, one is
forced to ask why would Al Sanea have bothered sending him consolidated financial
statements and an explanatory letter? The reality is that Al Sanea must have done so
because Saud was intimately involved in the preparation of the financial statements of the
Money Exchange.

Upon seeing these financial statements, Saud would have known that they were
misleading: the balance sheet for these financial statements showed a figure for bank
borrowing of SAR 3.05bn, which was less than half of the true figure that Saud had
addressed in Saud’s Calculation in 2002, a position which could not have improved in the

following year because there had been no payments down on the debt.

Saud Receives the 2002 Audit Pack

633.

Another distal piece of paper, an Attachment 9 headed “Mr. Maan Al Sanea’s Net
Indebtedness on December 31, 2002” was found in Saud’s Villa.**° At the top of the
document there is written in English “Saud received full report”, the obvious inference
being that Saud received the full report to which this attachment was attached, i.e. he

received the full Audit Pack.

490

{H30/46}; {H30/46.1}
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634.

635.

Having failed to mention this document in his previous statements, Saud noted in Saud

1'W that he may have seen the Attachment 9 for that year (at paragraph 187).#°! He then

purported not to recall whether he saw the full report (paragraph 188).4°> But this is

inconsistent with reality: Saud would have had a continuing burning interest in
monitoring Al Sanea’s net indebtedness and this explains why he would have singled out

Attachment 9 for retention.

It is submitted by the Defendants, and I accept, that Saud clearly did see the “fu/l” Audit

Pack and took out the Attachment 9 which was found in his villa. His suggestions to the

contrary are unacceptable:

(1) The starting point is that there is clear evidence, in the form of the
contemporaneous annotation, that he did receive it. The obvious reason for
someone writing “Saud received full report” at the top of the attachment was that
Saud had indeed received the full report.

(2) It appears that the Attachment was part of a fax from El Ayouty dated 17 March
2003 as appears from the Attachment 4.4%3 The most likely explanation therefore
is that El Ayouty, following a request from Saud, faxed the report to him or to
AHAB H.O. for his attention, on that date.

3) As with the 2001 Attachment 9 used in Saud’s Calculations, the 2002 Attachment
9494 was plainly produced as part of a full Audit Pack.

4) AHAB has not explained:

491
492
493

494

{C1/2/40}

{C1/2/41}

{G/3160.1}; {G/3160.2}. Headed “Revenues for Shares (estimated) for Fiscal Year Ended 31 December 2002 received
during the year 2003” and bearing the El Ayouty fax number for their Khobar office and dated 17 March 2003 and
transmission time 10:37hrs.

{H30/46};{H30/46.1}
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)

(1) Who had the 2002 Audit Pack, if it was not Saud;

(i1) What happened to it; or,

(iii)  How the Attachment 9 came to be loose in Saud’s villa.

This was plainly something that can and should have been addressed in evidence

if the explanation was that Saud had not seen it, but was not.

636. Moreover, in any event, Saud cannot deny and has implicitly acknowledged that in 2003,

he saw this document showing Al Sanea to have an indebtedness of SAR 5.6bn and that

the indebtedness, far from decreasing, had actually risen by circa SAR 1.5bn since year

end 2001, as per Saud’s Calculations.

637. It is therefore inconceivable that Saud would have believed, as he persisted in his

evidence, that Al Sanea had repaid or was in the process of repaying his indebtedness.

Money Exchange Financial Statements for 2002

638. On 18 March 2003, Suleiman signed (also on behalf of Saud and Yousef) resolution

R/116,* which was in the same form as previous resolutions:

(1) Distributing SAR 36m by way of dividend to AHAB, Al Sanea and Y ousef;
2) Affirming Resolution R/66 and the false accounting of the Money Exchange;
(3)  Approving decisions relating to an English language set of financial statements;
and
(4)  Tasking Omar Saad to coordinate with E1 Ayouty over the AHAB H.O. financial
statements.
495 {N/192}; {N/193}. It is noticeable that a great many of these resolutions are together in the N Files, suggesting that at

some point a complete compilation must have been attempted or kept for Saud.
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639.

640.

641.

The obvious inference therefore is that, having received the relevant documents from El
Ayouty, Saud, Suleiman and Yousef discussed the matter and proceeded to affirm
AHAB’s false accounting practices.

The financial statements for the Exchange and Investment Division of the Money
Exchange were produced on or around 22 April 2003%°% and were signed by Suleiman.**’
Again, given Saud’s involvement in the financial affairs of AHAB and his status as
Managing Director, it is to be inferred that he saw these financial statements. Suleiman’s
statement as Chairman reports, among other things, that Saud “has joined the Money
Exchange Board, of which I serve as chairman.”

If Suleiman or Saud read these financial statements they would have been aware (by
comparing Saud’s Calculations to the balance sheet) that:

(1)  The figure in the balance sheet**® for loans and advances of SAR 2.57bn
(allegedly made up according to Note 4,*° primarily of loans to related parties of
SAR 1.92bn) was wrong because as at the end of 2001, Al Sanea’s indebtedness
alone was SAR 4.1bn gross and SAR 3.368bn net;

2) The overall bank borrowing figure of SAR 3.04bn was also wrong and each of
them knew that the true borrowing figure had been SAR 7.8bn at the end of 2001
as per Saud’s Calculations;

3) The capital for the Money Exchange branch — shown as paid up at SAR 200

million — had never in fact been paid; and

496

497
498
499

Regrettably no copy of the financial statements for the Finance Division has been disclosed, but it is to be assumed that
they were produced at the same time.

{F/115/2}

{F/115/5}

{F/115/10}
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642.

643.

644.

4) The retained earnings figure of SAR 1.114bn was entirely fictitious because the
Money Exchange, whose “revenue” was generated solely from bank borrowings
(apart from the share dividends), had no source of profit.
Since, as his dealings with the 2002 Attachment 9 show,>*° Saud had access to the Audit
Pack,**! he would have known that the true figure for loans and advances for the year
end 2002 was over SAR 9bn as shown in Attachment 8°°> — more than three times the
figure disclosed in the financial statements.
From Attachment 9 for 2002, Saud and Suleiman also clearly knew that Al Sanea’s gross
debt had increased by SAR 1.5bn in a single year to SAR 5.637bn and that his net debt
had increased by SAR 0.7bn in the same period to SAR 4.1bn. Comparing Al Sanea’s
gross indebtedness to the accounts, it would have struck Saud that Al Sanea’s gross debt
was:
(1) Double the borrowing disclosed in the financial statements;
(2)  Nearly four times the value of the investments; and
(3)  Nearly three times the amount of the related party loans disclosed in the financial
statements which must therefore have been wrong.
Both Saud and Suleiman (and presumably Yousef) must therefore have been keenly
aware that, if any of this information got out, no bankers would continue to lend to the
Money Exchange. The continuation of the fraudulent accounting practices remained their

chosen recourse.

500

501
502

As is suggested by the fact that not only was Attachment 9 found in Saud’s villa: see {H30/46}; {P/145/13}; and Walter
1A {L.2/27/9}, Saud was recorded in the manuscript note on it as having received the full report {H30/46} {H30/46.1}.
Which has not been disclosed.

{F/138/76}
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645.

Moreover, despite not having personally signed Resolution R/116, (which Suleiman
signed for them) Saud and Yousef did sign a further resolution R/118 on 28 June 2003,
confirming the distribution of the dividend of SAR 36m on 30 September 2003 in
accordance with Resolution R/116 and confirming the continued application of
Resolutions R/2 and R/66 (thereby confirming their knowledge and approval of the false

accounting for 2003).

Letter to Al Sanea regarding repayment

646.

647.

It is little coincidence that, at the same time as these financial statements were finalised
(and when Attachments 8 and 9 had clearly shown a huge increase both in bank
borrowing and Al Sanea’s indebtedness) Saud sought to press Al Sanea about the
repayment that he had agreed to.
Even while still accepting the distribution of dividends which the Money Exchange
clearly could not afford to pay, Saud must have realised that all of AHAB’s fortunes
were bound up with those of the Money Exchange and that the growing indebtedness
posed an increasing danger to AHAB. He therefore prepared a letter dated 15 April 2003
to Al Sanea’** in which he referred to a phone call (during which they had presumably
discussed Al Sanea’s indebtedness) and stated:

“Reference to our phone call regarding what was agreed upon with me

and Uncle Suleiman and my cousin, Yousef, a few months ago, please find

enclosed a draft proposal of this agreement.

I hope we can finalize this issue soon because it has been pending for

several months pending the end of the Iraqi crisis/war since you expressed
concerns about executing this during that period.

503
504

{N/194}; {N/195}
{N/302}; {N/303}
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648.

649.

650.

651.

And as mentioned earlier, Riyadh is not a part of this and it is your
decision should you wish to transform the Money Exchange into a bank or
anything similar after signing the agreement.”

Saud was here pressing Al Sanea to make repayments that they had agreed upon a few
months previously i.e. the SAR 400m. However, this was still a long way off clearing Al
Sanea’s indebtedness.

It therefore appears from this letter that Saud had more confidence in an alternative exit
plan: namely to turn over the Money Exchange to Al Sanea to be turned into a bank,
noting that that would be Al Sanea’s decision, the reference to “Riyadh™ implying that
SAMA would be further engaged only if they agreed to progress this plan.

While Saud claimed in his first witness statement that he was unable to remember
sending the letter,>®> he clearly spent some considerable time drafting it, through a
number of iterations. See previous drafts in Arabic and as translated at {N/223}; {IN/224};
{G/3223.2}; {G/3223.1}.

Nevertheless, it is clear from this letter that Saud appreciated that the netting off of Al
Sanea’s indebtedness had not occurred, i.e.: “concerning what was previously agreed
upon...” This letter also confirms that Saud also clearly knew about the banking licence
application involving SAMA, further illustrating his ongoing involvement with the

affairs of the Money Exchange.

Group Profile and Other Documents forwarded to Saud in August 2003

652.

As set out below in relation to my discussion of Saud’s involvement with TIBC, on 26

August 2003, Al Sanea forwarded a number of documents to Saud under the cover of a

505

Saud 1W, {C1/2/51} at paragraph 243.
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653.

654.

letter which upon receipt was marked by Saud “M.E. files” and expressed by Al Sanea as,
“for your information.”>% The most significant documents were: (1) Group Profile; and
(2) “Copies of KPMG Al Fozan Bannaga Reviewed 3 years projections for Head Office
and Money Exchange” (“the KPMG 3 Year Projections™).>"
As the Defendants submitted, Saud must be taken to have reviewed and understood these
documents. The Group Profile and KPMG 3 Year Projections contained obviously false
information about the bank borrowing of the Money Exchange as Saud should have
known, if from no other source, from Saud’s Calculations the previous year based upon
the 2001 Audit Pack. In fact, Saud had even more up-to-date borrowing figures as
discussed above by reference to the 2002 Audit Pack. For an instance of the gross
inaccuracy of this information, the KPMG 3 Year Projections show bank borrowings for
the Money Exchange standing at only SAR 3.04bn for the year 2002, projected to SAR
3.39bn for the year 2003.5%8
In the section entitled “Component divisions and companies of the Algosaibi Group,%
the Group Profile described the Money Exchange as AHAB’s central treasury. It stated:
“Ahmad Hamad Algosaibi & Brothers Company - Money Exchange,
Commission and Investment, Alkhobar (“Algosaibi Money Exchange”)
was the origin of the present day Group and is a division of the Algosaibi
Partnership.
Additionally, the Money Exchange is the central treasury for the Algosaibi

Group, providing funding, hedge management, and foreign exchange
services.”

506
507
508
509

{N/589}

{N/800}; {N/801}
{N/800/3}

{G/3773/10}; {G/3773/22}.
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655.

656.

Most significantly for present purposes, in the section entitled “Money Exchange,
Commission and Investment Division Financial Statements” >'° the Group Profile sets out
an “Actuals” and “Projections” balance sheet for the period 1998 to 2007:

(1)  The “actual” balance sheet showed a continuing increase in borrowing by the
Money Exchange (from SAR 1,861bn for the year ending 1998 to SAR 3,040bn
for the year ending 2002). Saud must have known that the 2002 figure was
misleading given that it was less than half of the SAR 7.8bn of borrowing at the
end of 2001, as recorded in Saud’s Calculation.

(2)  The borrowings were then in the Group Profile®!!

projected to increase every
year from 2003 to 2007 (from SAR 3.14bn for the year ending 2003 to SAR
3.74bn for the year ending 2007). No explanation is given by Saud for the
projected increase or as to how this could possibly be consistent with the “New
for Old” procedure. (Albeit that this projected increase of SAR 0.6bn was tiny
compared to the increases which actually occurred).

As for the KPMG 3 Year Projections, these projections comprised two documents, one

for the Money Exchange’!? and one for AHAB H.O.,’"® both dated 24 July 2003. The

following further features of the projected balance sheet for the Money Exchange up to

2005°'* are worth noting:

(1)  Not only did the “actual” balance sheet show a continuing increase in borrowing

by the Money Exchange (from SAR 2.176bn for the year ending 1999 to SAR

510
511
512
513
514

(G/3773/77}
Ibid.
{N/800}
(N/801}
{N/803}
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657.

2

3)

3,040bn for the year ending 2002), but Saud must have known that the 2002
figure was misleading given that it was less than half of the SAR 7.8bn of
borrowing recorded in Saud’s Calculations as being the position at the end of
2001.

Those amounts were then projected to increase every year from 2003 to 2007
(from SAR 3.14bn for the year ending 2003 to SAR 3.390bn for the year ending
2005). In addition, assumption 16°'> headed “bank borrowings” recorded that
“Bank borrowings are estimated to increase by SR 350 million, 300 million and
SR 250 million in 2003, 2004 and 2005 respectively, net of repayments.”

Again, no explanation is given by Saud for the projected increases (albeit
themselves tiny in comparison to the actualities) or as to how this could possibly

be consistent with the purported “New for Old” policy.

These documents were plainly important documents, indeed this was, after marked

hesitation, accepted by Saud. Despite acknowledging from his manuscript note on the

letter of 23 August 2003 that he must have seen the letter and protesting that he had no

recollection of it or the enclosed documents, Saud not only accepted that these

documents were important but also accepted that they contained important information

about AHAB and the Money Exchange which Al Sanea was openly sharing with him.>!®

This is how he concluded in cross-examination on the question of the importance of the

documents:

3

‘O.  Mr Algosaibi, it is absolutely obvious, isn't it, from looking at the
documents that we have looked at over the last day that they

515
516

{N/800/9}

{Day46/22:5} — {Day46/30:14}
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658.

659.

contain important information about head office and about the
Money Exchange. That's right, isn't it?

A. Yes, there was information about the Algosaibi and the
Money Exchange, yes.

0. Myr. Al Sanea was not keeping this information to himself, was he?
He was sending it to you?

A. I -- my understanding that the -- the SAMA regulation applied to
the Money Exchange. So if there was an exercise done to include
the head office, I wasn't aware of. The only thing I was aware of,
that Maan — there was SAMA regulations and Maan took care of
it.

0. And he —

Now, and so we saw documents, you showed me documents
yesterday that I've just seen. I have no memory of it, nor you say
whether Maan reported this or not reported that. Maan doesn't

report to me, sir, he doesn't.

0. And he was sending this information to you so that you 1 should be
informed, wasn't he?

A. As I said, my best -- my best guess actually is -- is --is that he was
sending me just this to tell me that, "I have" -- "l have done the
work." And maybe this is why I didn't pay attention to all of this,
because the -- the matter was finished, Maan told me it's finished
and it's finished.”

There is nothing inherently odd about the Managing Director of AHAB being sent such
documents to review. In fact, one would expect Saud to have received them. The
conclusion to be drawn from the fact that Saud received them is that he read and was
aware of their contents.

The further conclusion to be drawn from the fact that Al Sanea willingly sent them to

Saud is here again, that Al Sanea reported to Saud on matters of importance for the

running of the Money Exchange.
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660.

Even if (which is not accepted), Saud did not read them, the contents of those documents
were plainly not concealed from Saud. As will be further discussed below but marked
here for present purposes, it is therefore untenable for AHAB to argue that TIBC was
concealed from AHAB when Al Sanea clearly sent documents referring to and describing

TIBC directly to Saud.

2004 and the False Financial Statements for 2003

Consolidation

661.

662.

The issue of consolidation of the accounts of the Money Exchange and AHAB as a
requirement of the Saudi lending banks was not settled in 2003. In early 2004, Saud (who
appears to have been reviewing some suggestions from Ernst &Young (“EY”’)) wrote to
Al Sanea “Reference to the suggestions made by Ernest & Young”,’'” noting that the
“equity method of accounting” for investments was something that he was familiar with,
having practiced it at AHAB H.O. He then went on to say that:

“However, as you might already know, the path we are proceeding with

will require us in 2005 for M.E. to have its own financial statements or a

consolidated one with SAAD. I would recommend keeping things as they

are as my father had done until we come to a resolution regarding M.E.”
While Saud professed in his witness statement®'® not to remember drafting this letter or
whether it was ever sent , the natural interpretation of the passage is that, “the path that
we are proceeding with” in light of Al Sanea’s increasing balances, implies that
consolidation of the Money Exchange with Al Sanea’s Saad Group was essential for

AHAB. Consolidation of the Money Exchange with AHAB would pose an existential

threat to AHAB. Saud’s recommendation “keeping things as they are as my father had

517
518

{N/54}
Saud 1W, {C1/2/37} at paragraph 169.3.
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done until we come to a resolution regarding the M.E.”, is to my mind a reference to a
continuation of the accounting practices established during Abdulaziz’s time, including
the acquisition cost method of valuation of the securities, until such time as the proposed

divestment of the Money Exchange to Al Sanea was resolved.

More on the KPMG Financial Statements for 2003

663.

664.

As touched upon above, consolidated financial statements were produced to and reported
on or “reviewed” by KPMG Jeddah on 18 April 2004 and by KPMG Cairo®'® on 22
April 2004. This was three days after Saud returned the adjustment schedules to El
Ayouty on 19 April 2004 as discussed above. However, KPMG made clear that, rather
than auditing the 2003 financial statements, they had merely reviewed the financial
statements produced by El Ayouty, explaining that “4 review is limited primarily to
inquiries of company personnel and analytical procedures applied to financial data and
thus provides less assurance than an audit. We have not performed an audit and, and,
accordingly, we do not express an audit opinion. %

Given his close involvement in that process and the fact that he knew of KPMG’s
involvement from being sent the KPMG 3 Year Projections which were found in the N
Files,>?! Saud is bound to have seen a copy of these financial statements and, as set out

above, it is to be inferred from Al Sanea’s letter of 8 April 2004, that Saud had already

seen the balance sheet reported on by KPMG based on their review.

519
520
521

{F/120}; {F/128}
(F/128/2}
{N/800}; {N/801}
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665.

666.

667.

Saud would have known, if not from the up-to-date information, then at least from
Saud’s Calculations in 2002, that the balance sheet he had reviewed was misleading in
that it understated:

(1)  bank borrowing, which the KPMG Cairo Financial Statements showed to be
SAR 3.678bn>?? (whereas Saud’s Calculations in 2002 showed bank borrowing
at the end of 2001 of SAR 7.8bn);

(2) loans and advances, which the KPMG Cairo Financial Statements showed to be
SAR 2.821bn°>* (whereas in 2002 Saud’s Calculations showed that Al Sanea’s
net debt alone was SAR 3.368bn).>%

KPMG’s report also overstated the capital at SAR 1.252° (which was in any event never
paid) and the retained earnings (which Saud knew to be fictional).

For completeness, it seems that the principal difference between the KPMG Cairo
Financial Statements and the KPMG Jeddah Financial Statements was set out in a memo
by Mr. Hayley to Al Sanea dated 31 August 2003,%2¢ in which they agreed that (along
with copies of the Group Profile) the KPMG Cairo Financial Statements were to go to
one set of Saudi Banks (NCB, SIB, Al Rajhi and Riyad) and that the KPMG Jeddah
Financial Statements were to go to a different set of Saudi banks (SAMBA, Hollandi,

ANB and Jazira).

522
523
524
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{F/128/3}

Ibid.

Of course, in reality, Saud knew by this stage that Al Sanea’s debt was over SAR 5bn having received the 2002
Attachment 9 {P/145/13}.

{F/128/3} and Note 12 at {F/128/17}.

{G/3534}
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668.

Having signed off on, and been involved in, the production of these financial statements,
it is accepted as the Defendants submit that Saud must have reviewed them and known of

their misleading nature and purpose.

The 2003 Moneyv Exchange Financial Statements

669.

670.

671.

672.

At the same time, it is clear that Saud was also involved in the production of El Ayouty’s
financial statements for 2003 for the Money Exchange alone.

As AHAB identifies in its closing submissions,>?” there are two versions of the statement
of the Board of Directors for these financial statements which for produced by El Ayouty
on 20 April 2004: one version at {F/127/1} which is signed by Saud and Suleiman and
part of a full report containing the financial breakdown of the Money Exchange and is
said to have been found in the Money Exchange. The other version at {G/3788}, is said
to have been found in AHAB H.O. by itself without the rest of the financial report and
bears different signatures of Suleiman and Saud and is initialed by Al Sanea.

Against the background of agreement between Dr. Giles and Mr. Handy that the
Suleiman signature on the statement to the full report {F/127/3} matches Source

Signature (45)3%8

and Saud’s evidence to the effect that he was unable to recollect signing
this document; I am invited by AHAB to conclude that his signature on it (as well as
Suleiman’s) was forged by Al Sanea. The further proposition would follow that Al Sanea
concealed the full report from Saud and Suleiman and therefore that neither would have

seen it or understood the implications of the information it conveyed.

For the reasons which follow, I reject those propositions.

527
528

Paragraph 4.227.
Item No. 74 on the Scott Schedule dated 4 April 2017 {A2/23.1/3}.
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673.

674.

675.

On 29 March 2004, Saud wrote to Al Sanea®? stating:
“Kindly find enclosed a draft of the board resolution re dividend. Kindly

apply the necessary amendments for all members of the board to sign.
Also enclosed is a draft of the financial statements.” (Emphasis added.)

This letter is significant because it shows that:
(1) Saud must have reviewed and appreciated the significance of the resolution
which accompanied the letter and which he later signed.’*° Equally the fact that
Saud was involved in the drafting process of the resolution and the financial
statements strongly suggests that once the resolution came back to him from Al
Sanea, he would have read and understood its contents; and
2) El Ayouty must first have sent the financial statements to Saud, who forwarded
them to Al Sanea together with his letter. There can therefore be no suggestion
that they were “concealed” from the AHAB Partners.
It is to be inferred that the reason why Saud would have received the financial statements
before Al Sanea did was because Suleiman would have received them from El Ayouty
and reviewed them with Saud and signed the representation letter attached to the Audit
Pack. A draft representation letter appears to have been presented to Suleiman.>! As
discussed above, representation letters were required by El Ayouty to allay their own
concerns from being aware of the Partners’ knowledge of the false accounting practices
and the ever increasing Al Sanea indebtedness. No signed copy of this letter has been
disclosed, however, the clear inference is that Suleiman would have signed and returned

the document.

529
530
531

{G/3971}; {G/3980}.
This became Resolution R/120. See Minutes of the Board: {N/196}; {N/197} and further, below.
{G/240.33}; {G/240.34A}; {G/240.34}.
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676.

677.

678.

Al Sanea is shown to have signed the draft resolution R/120 dated 29 March 2004. A

332 in the same form as

complete minute was signed by him, Yousef, Saud and Suleiman,
previous resolutions:
(1)  Distributing SAR 36m by way of dividend to AHAB, Al Sanea and Yousef;
(2) Affirming Resolution No. R/66 and the false accounting of the Money Exchange;
(3)  Approving decisions relating to an English language set of financial statements;
and
(4)  Tasking Omar Saad to coordinate with El Ayouty over the AHAB H.O. financial
statements.
Saud’s involvement in preparing the 2003 financial statements is further confirmed by
the fact that he must have signed at least the version of the 2003 English financial
statements found at AHAB H.O. and it is implausible that he would not have wished to
see the full report:>33
The 2003 financial statements therefore demonstrate that Saud must have known of the
existence and operation of TIBC. Directly above Saud’s signature on both versions, the
Chairman’s statement records:
“In May 2003, a new banking venture named The International
Banking Corporation was established in Bahrain under an offshore
banking license as a 93% subsidiary of the Money Exchange
division. Aside from revaluation gains on equities sold to TIBC by
the Algosaibi Money Exchange, our new banking venture achieved
profitability in its first period of operation and promises to be an

important part of the Group's financial services business in the
future.”

532
533

{N/196}; {N/197}.

{F/127/3} While Suleiman’s signature here is alleged by AHAB to have been mechanically applied, the same is not
suggested in respect of Saud’s signature even on this version. While at first saying he did not think that he did
{Day57/54:10} — {DayS57/55:14}, Saud eventually merely said that he had no memory of signing the document
{Day64/90:8} — {Day64/91:15}.
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679.

680.

681.

At page 8 of the document®3* it notes that SAR 350m was contributed to TIBC by way of

capital. However, given that Saud knew that the Money Exchange’s only source of

revenue was bank borrowing, he must have known that any such funds, if contributed,
must have come from borrowing.

In addition, the balance sheet in the English financial statements showed bank borrowing

of SAR 3.107bn,3% which Saud must have known to be lower than the figure he had

calculated in 2002 of SAR 7.8bn. In point of fact, the 2003 figure was SAR 9.483bn,>3¢ a

fact of which Saud (as a recipient of the Audit Packs) must also have been aware.

The balance sheet also showed loans and advances of SAR 2.653bn3’(which included

loans to related parties implicitly including Al Sanea indebtedness of SAR 1.753bn33%).

Again, Saud knew that this figure was false:

(1) It was lower than the figure for 2001 of SAR 4.128bn (gross) and SAR 3.368bn
(net), both of which he had included in Saud’s Calculations;

(i1) It was lower than the figure of SAR 5.637bn (gross) and SAR 4.1bn (net) which
he had seen in the Attachment 9 for 2002 (which recorded that “Saud received full
report’’;>3°

(iii)) It was also lower than the actual figure for 2003 (which Saud, it is to be inferred,
must have seen as part of the Audit Pack for that year) of SAR 6.042bn (gross)

and SAR 4.119bn (net).’*

534
535
536
537
538
539

{F/127/12}

{F/127/6}

As shown for 2003 in Attachment 8 to the 2004 Audit Pack: {F/137/76}; {F/138.1/76}.
{F/127/6}

{F/127/11}

{H30/46}; {H30/46.1}
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682.

683.

684.

Moreover, Saud would also have known that the figures for the capital of the Money
Exchange of SAR 200m>*!' (which had never been paid) and for retained earnings>*?
(which, in the case of the Money Exchange, were fictional) were misleading.

It is obvious that, having signed them and sent them to Al Sanea, Saud must have read
the financial statements.

No copy of the financial statements for the Finance Division for 2003 has been disclosed,
nor has a copy of the 2003 Audit Pack. Nevertheless, given that Saud saw the Exchange
and Investment Division financial statements, it is to be inferred that he would have

received the 2003 Finance Division financial statements as well and the 2003 Audit Pack.

2004 Autumn Dividends

685.

686.

Following the production of the financial statements for 2003, it appears that Saud made
a further demand for the payment of dividends from the Money Exchange beyond that
mandated by Resolution R/120 on 29 March 2004. By a letter to Al Sanea dated 25
August 2004,°% Saud stated:

“Would like to have a dividend distribution resolution as we have done

last year. Once received, I will be sending the resolution to my Uncle

Suleiman in Lebanon for signature. Date of distribution to be end of the
month of October.”

Following this letter, a resolution of the Board of Directors of the Money Exchange was
produced dated 26 August 2004, signed by Suleiman, Saud and Al Sanea.>** In addition

to providing for the payment of a dividend of SAR 36 m, the resolution also affirmed and

540
541
542
543
544

As shown for 2003 in Attachment 9 to the 2004 Audit Pack: {F/137/77}; {F/138.1/77}.
{F127/6} and {F/127/15}

Ibid.

{N/28}

{N/1025}; {N/1026}
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ratified Resolutions R/66 and R/2 (i.e. affirming the continuation of the fraudulent

accounting policies):

“Second: Enforcement of all the decisions and ratifications’® resolved in

the signed and approved Partners and Board of Directors Resolutions No.
R/66 dated 26/11/2000 and Resolution No R/2 dated 28/2/2000.”

Conclusion on Saud’s involvement with the 2003 Financial Statements

687.

688.

Saud’s involvement with the KPMG Reviews and the 2003 Money Exchange financial

statements is instructive. The documents show that:

(1)
2)

)

4)

)

He received a large quantity of financial information from Al Sanea;

He received the Money Exchange’s financial statements as seen by El Ayouty
before Al Sanea did and signed off on them before sending them on;

The same is true for the consolidated financial statements of AHAB and the
Money Exchange;

He was the individual responsible for adjustments to the balance sheet of the
consolidated financial statements, as shown by his involvement with the
adjustment schedules;

Not only did he sign the resolutions supporting the false accounting and the
payment of dividends, he appears to have instigated their creation and asked Al

Sanea to sign them.

In summary, Saud appears to have performed precisely the role that one would expect the

Managing Director of AHAB to have taken. What is more, he appears on numerous

occasions to have exercised seniority over Al Sanea, directing him to sign minutes and to

pay dividends.

545

i.e. musadaqa.
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689.

This picture is entirely at odds with the picture that Saud sought to paint of himself as a
naive younger member of the family doing his father’s and later Suleiman’s bidding and
simply complying with Al Sanea’s requests. The reality, as submitted by the Defendants
and as I accept, is that he knew full well what was going on at the Money Exchange and

positively endorsed it.

2005 and the False Financial Statements for 2004

Money Exchange Financial Statements for 2004

690.

691.

692.

Here again, there was a general denial of knowledge and involvement by Saud in the
preparation of the financial statements of the Money Exchange. The evidence reveals
however, that Saud was involved in the production of the 2004 Money Exchange
financial statements in much the same way as he was involved in the production of the
2003 financial statements.

On 3 April 2005, Saud wrote to Al Sanea stating:

“Attached is the Board resolution regarding profit distribution, as
standard practice each year, signed by us.

Kindly sign it and attach all the necessary documents and records so that
we may obtain the signature of uncle Suleiman upon his return.”>*®

On 29 March 2005, Suleiman (on behalf of Yousef and himself) and Saud, together with
Al Sanea, signed the by now usual, resolution: (i) affirming the payment of the dividend

to AHAB; (ii) affirming Resolution R/66 and the false accounting; (iii) affirming the

546

{N/215}; {N/216}. The Arabic original letter contains a manuscript annotation in English directing “File Board of
directors resolutions.”
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693.

694.

695.

issuance of an English language set of financial statements; and (iv) tasking Omar Saad
to liaise with El Ayouty about preparation of the financial statements.>*’

Subsequently, having produced the Audit Pack on 21 April 2005,°* on 25 April 2005, El
Ayouty produced the English language financial statements for the Money Exchange for
the year 2004.°*° The statements of the Board to these financial reports bear signatures
of Suleiman and Saud, although Saud only hesitatingly acknowledged his after being told
that the documents were found at AHAB H.O.,>>° rather than at the Money Exchange.>!
Saud stated at paragraph 164.2 of Saud 1W>? that he did not recall seeing or signing the
El Ayouty English language financial statements for 2004. While this obviously is not
the same as him denying having signed it, there is no evidence of these signatures being
forged and, given his ongoing involvement at the time, it is difficult to imagine that he
could genuinely be in doubt about the authenticity of his signature here.

As discussed above,>? Saud was closely involved with Al Sanea in discussions about the

financial statements for 2004 and the decision as to whether or not to present investments

at cost or market value. The final version of the statement of the Board of Directors

547

548
549
550

551
552
553

{N/172}; {N/201}. In fact it appears that Saud signed the resolution first {N/200} and then circulated it to be signed.
The strong inference therefore is that it was his role to prepare the resolution.

{F/137}; {F/138}

{F/148/1}; {F/148/2}

A copy of the English financial statements for the Money Exchange (without the Statement of the Board of Directors
and El Ayouty’s covering letter but initialed by Al Sanea) was also found on AHAB H.O. files: {H22/180}; together
with the Consolidated Head Office and Money Exchange financial statements produced by KPMG for that year:
{H22/178}. But a copy of this latter document, which also includes a statement of the Board of Directors signed by
Saud and Suleiman, was also the first document in the N Files: {N/1}. A copy of a much longer Board of Directors
Statement signed by all of Al Sanea, Saud and Suleiman to convey the Audit Report for year ended 31 December 2004
was also found at the AHAB H.O.: {H22/177}. This was not the version used for the final Audit Report but that at
{F/148/2}, bearing Saud’s and Suleiman’s signatures. I note here that the subject of document locations and the
inferences to be drawn from this is the subject of detailed and helpful discussion in the Defendants’ written Closing
Submissions: {E1/15/1}, where at paragraph 64 it is explained that the Magnum folders H21, H22 and H28 all
contain documents from AHAB H.O.

{Day66/16:3} — {Day66/17:18}

{C1/2/34}, where he refers to the document by the AHAB disclosure reference [CAY AHAB 0000006737].

Under the heading “2004 and the false financial statements for 2003. (i) Consolidation.” And see {N/54}.
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696.

697.

bearing Saud’s and Suleiman’s signatures and issued with the El Ayouty Audit Report
addressed to the Partners,>* states that during the year 2004, the management decided
upon the change of policy to present the value of investment securities “marked-to-
market”, resulting in a fair value surplus of SAR 6.39bn. In light of the earlier exchanges
between Saud and Al Sanea on this very issue and my finding that the El Ayouty reports
were indeed submitted to AHAB, it is highly improbable that Saud would not have
known of this change of policy.

A copy of the statement of the Board of Directors of AHAB Partnership to the
Partnerships’ financials for 2004 was found in Saud’s villa.>>> This statement was also
signed by Saud and Suleiman and at first when questioned about his signature on it,3*¢
Saud was willing to acknowledge the signature. However, when it was pointed out to him
that in paragraph two, the statement made reference to the financial statements of the
Money Exchange being presented separately and (by implication) by the same Partners
acting as the Board of the Money Exchange, he sought to distance himself from the
document, claiming:>>’

“I don’t recall signing, you know, like these sort of papers. You know, I'm
surprised to see my signatures on them... I have no recollection at all of

signing anything relating to financials of the Money Exchange let alone
this — er, this board of directors report.”

AHAB submits®® that the foregoing evidence of Saud’s involvement, including the

presence of his signatures on the statements of the Board, should be ignored for mainly

554
555

556
557
558

{F/148/2}

{H30/48.2} — as was a copy of the KPMG Consolidated Financial Report for 2004 found in the N Files: {N/1}
discussed further below.

{Day 66/12:13}

{Day66/15:8-20}

AHAB’s Closing Submissions, Section 4.231-234 {D/4/137}.
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two reasons. First, because the pervasive presence of Suleiman Source signatures
identified by Dr Giles in the case makes not only Suleiman’s signatures invariably
questionable but Saud’s as well, even where their signatures do not appear on the Forgery
Schedule, as in these instances. Second, because even if Saud were found to have signed
the Directors’ Statements, that would not mean he must have seen the misleading
contents of the financial reports themselves and so it is not open to me to draw the
inference that he did. I reject this argument and find that in light of the clear evidence
discussed above showing Saud’s involvement with Al Sanea in the procurement of the
financial reports, Saud signed these statements and received the final El Ayouty Report
containing the final version of the statement signed by him and Suleiman. Moreover,
upon seeing these financial statements, Saud would immediately have known that the
balance sheet®° was misleading:
(1) The loans and advances of SAR 2.949bn (SAR 1.587bn of which were stated at
Note 5 to be loans to related parties) was lower than (a) the figure for 2001 of
SAR 4.128bn (gross) and SAR 3.368bn (net) that Saud had included in Saud’s
Calculations; (b) the figure of SAR 5.637bn (gross) and SAR 4.1bn (net) which
Saud had seen in the Attachment 9 for 2002 (which recorded that he had seen the

“full report;”>%0

and the actual figure for 2003 (which Saud must have seen as part
of the Audit Pack for that year) of SAR 7.335bn (gross) and SAR 4.89bn (net).>®!
(2)  The borrowing figure of SAR 4.261bn was still very much lower than the SAR

7.8bn calculated in Saud’s Calculations and the actual figure for 2004 of SAR

559
560
561

(F/148/5}
{H30/46}; {H30/46.1}
{F/137/77}; {F/138.1/77}
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10.508bn as shown in the Audit Pack for that year (which Saud would have
received).’%?
698. These financial statements also made reference to TIBC in the last paragraph of the
Statement of the Board of Directors®®* and at Note 7 on page 12.%%4
699. Here again, no copy of the financial statements for the Finance Division for 2004 has
been disclosed. Nevertheless, given that Saud:
(1) Saw the Exchange and Investment Division financial statements;
(2)  Had seen previous Audit Packs and must have seen that for 2004 addressed to
Suleiman on 21 April 2005;
3) Was aware of the separation of the financial statements; and
4) Was heavily involved each year in the production of such statements;
it is accepted that he would have received the 2004 Finance Division financial statements
and was aware of the misleading nature of the 2004 Exchange and Investment Division

financial statement.

KPMG Consolidated Financial Statements

700. By 2005, it appears to have been decided that KPMG would produce consolidated
financial statements for AHAB and for the Money Exchange. In contrast to previous

years, these financial statements were not simply reviewed by KPMG but audited by

them. 363
562 {F/137/76}; {F/138.1/76}
363 {F/148/2}
364 {F/148/16}
365 However, AHAB has made no attempt to explain on the basis of what conditions or assurances from the AHAB

Partners KPMG agreed to carry out this audit.
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701.

702.

703.

On 10 May 2004, KPMG signed off on consolidated financial statements for AHAB and
the Money Exchange for the year ending 31 December 2004.° These financial
statements were signed by Suleiman and Saud®®” and, as noted above, were found as part
of the N Files.

Remarkably, despite having been shown to have been involved with the KPMG
engagement and to have signed the document and the document having appeared in his
files, Saud has steadfastly refused to admit that he knew of its contents. Saud says at
paragraph 166 of Saud 1W>% that he is “as certain as I can be” that he had not seen these
documents before 2011. He goes on to speculate that the documents may have been taken
from the Money Exchange by the Younger Algosaibisand became mixed up in the N
Files and that his signature may be a forgery, noting that Suleiman’s signature on it was
found by Dr Giles to be from a Source Signature (or further that he could have signed the
document because he thought that his uncle Suleiman did).

This evidence is rejected. Saud’s previous involvement with the accounts meant that it
was only natural that he would also see these documents. Al Sanea had previously both:
(1) discussed with him the need for one of the big five auditors to perform such an audit;
and (i1) forwarded documents produced by KPMG dealing with the financial position of
the Money Exchange. There is no evidence of Saud’s signature having been forged. The
fact that the documents were found in the N Files points squarely to their having been in

his possession.

566
567
568

N/1}
{N/1/3}
{C1/2/35-6}
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704.

705.

706.

707.

The reasonable conclusion from the face of the documents is that Saud in fact received,

read and understood them.

This conclusion further undermines AHAB’s case. Again, above Saud’s signature, the

document recorded that:

“The financial services business of the Algosaibi Group performed most
satisfactorily in 2004. The standing of the Algosaibi Money Exchange
Division has been significantly enhanced by its Bahrain based bank
subsidiary The International Banking Corporation, which after little more
than eighteen months since start-up has achieved healthy profitability.

The management team of TIBC has been further strengthened during the
yvear and both TIBC and the Algosaibi Money Exchange are governed by
executive committees, which although independent, are each chaired by
Sheikh Suleiman Hamad Algosaibi, with Saud Abdulaziz Algosaibi and
Maan Abdulwahed Al Sanea acting as the other committee members. In
this way, the Money Exchange and TIBC are able to operate
independently but necessary coordination of their businesses is also
ensured.”®

Thus, Saud could have been in no doubt, not only as to the activities and operation of

TIBC, but that the Money Exchange’s lenders were being told that he was a Board

member of both the Money Exchange and TIBC.

Saud would also have been aware that the balance sheet was (again) heavily misleading

because:

(1)

The loans and advances of SAR 3.6bn (SAR 1.587bn of which was loans
to related parties) was lower than: (a) the figure for 2001 of SAR 4.128bn
(gross) that Saud had included in Saud’s Calculations; (b) the figure of
SAR 5.637bn (gross) and SAR 4.1bn (net) which Saud had seen in the

Attachment 9 for 2002 (which recorded that he had seen the “full

569

{N/1/3}
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(i)

report”);’’° and (c) the actual figure for 2004 (which Saud must have seen
as part of the Audit Pack for that year) of SAR 7.335bn (gross) and SAR
4.89bn (net).>’!

The borrowing figure of SAR 5.11bn was still very much lower than the

SAR 7.8bn calculated in Saud’s Calculations.

2006 and the false financial statements for 2005

708.

709.

Preparation of the Money Exchange’s financial statements for 2005 appears to have been

delayed, such that it was only on 10 May 2006 that Saud, Suleiman, Yousef and Al Sanea

signed Resolution R/124 which, as per usual: (i) affirmed the payment of the dividend to

the Partners of SAR 36m; (ii) affirmed Resolution R/66 and the false accounting; (iii)

affirmed the issuance of an English language set of financial statements; and (iv) tasked

Omar Saad to liaise with El Ayouty about preparation of the financial statements.3’? This

copy of this resolution was found in Saud’s villa (the Arabic as well as the English

translation bearing images of the signatures).

Following this resolution, on 13 May 2006, Saud wrote to Al Sanea in English®”? stating:

“Dear Maan,

We have received from Arab Bank the yearly renewal for Algosaibi Group
facilities. Noticed that there has been an increase in M.E. facilities. Would
like to know the rationale behind the increase and uses.

If the intent not to use the increase facility and keep it as stand by, would
like to suggest to allocate the increase to Algosaibi Head Office.”

570
571

572
573

{H30/46}; {H30/46.1}

{F/137/77}; {F/138.1/77} addressed by El Ayouty: “Attn: All partners. His Excellency Sheikh Suleiman Algosaibi-

Chairman of the Board of Directors.”
{H30/50}; {H30/50.1}

{N/545}



710.

711.

On the face of it, this letter is inconsistent with the “New for Old” case. Not only does it
suggest that Saud knew of increases in facilities (having received updates on those
facilities from the bank directly) but that he (and it must be assumed the other AHAB
Partners, including Suleiman whom Omar Saad said he advised) were sufficiently
comfortable with it that Saud directed that if it was not to be used by the Money
Exchange, it should be allocated to AHAB H. O.
Al Sanea’s response is found at the bottom of the letter. This copy was produced by
AHAB as coming from AHAB H.O. as relating to the Money Exchange®’* and on which
Al Sanea stated, apparently in immediate and cordial response, as follows:

“DEAR SAUD,

THE RATIONALE TO INCREASE THE FACILITIES IS TO

REDUCE OUR OVERDRAFT BORROWING. WE ARE CURRENTLY

PAYING 12% P.A. WHICH WE WOULD LIKE TO REDUCE THE OD TO
6% WHICH WILL GIVE US A SAVING OF 6%.

FURTHER THIS INCREASE WOULD BE UTILISED TO REPAY THE
OVER DRAFT LINE. THEN, AFTER NOT UTILISING THE FACILITY
FOR AT LEAST TWO MONTHS, THIS WOULD RING THE BELLS WITH
THE BANK AND THEY WILL ASK AS TO WHY WE ARE NOT
UTILISING THE INCREASED LINES!! THE ANSWER WOULD BE
THAT IT IS TOO COSTLY FOR US AND WILL OPEN THE DOOR FOR
NEGOTIATIONS WITH THEM AND ESTABLISH A NEW RATE OF
BASE -4% OR BASE 5%. AT THAT TIME IE. AFTER THE
NEGOTIATIONS ARE COMPLETED UP TO OUR REQUIREMENTS
(WHICH WILL TAKE UP TO AUGUST OR SEPTEMBER OR MAY BE
EARLIER) WE CAN GIVE YOU THE SAR 100 M INCREASE FOR HEAD
OFFICE UTILISATION. WE WILL SPLIT THE INCREASE ON A 50:50
BASIS ILE. WE WILL GIVE HEAD OFFICE SAR 100 AND WE WILL
KEEP SAR 100. AT A LATER TIME IN THE YEAR IF YOU NEED
ANOTHER 100, WE COULD OF COURSE CONSIDER THIS BASED ON
THE SITUATION AT THAT TIME OR AFTER WE HAVE CORRECTED
THE SITUATION.

574

{H22/103}
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712.

713.

HOWEVER, THE MAIN CONCERNS FOR THE MOMENT WITH
ALL LOCAL BANKS IS FINANCIALS, AS WE ARE ALMOST OVER
DUE TO THEM THE SUBMISSION OF FINANCIALS PER OUR
AGREEMENT WHICH STIPULATES A PERIOD OF 120 DAYS AND
WE ARE WELL ABOVE 150 DAYS SINCE THE YEAR END.
THEREFORE, I WOULD APPRECIATE IF YOU COULD SIGN THE
FINANCIALS AND SEND IT FORWARD TO ME SO THAT I CAN
GET IT SIGNED BY AL AYOUTY ON MY TRIP TO RIYADH
TOMORROW.

ALSO, I LOOK FORWARD TO RECEIVING THE SIGNED ARAB BANK
DOCUMENTATION AT YOUR EARLIEST CONVENIENCE”(emphasis
added).

Thus, Al Sanea’s response to Saud’s query was:

(1)
()

(3)

(4)

Openly to acknowledge and explain this increase in borrowing;

To note the high cost of borrowing such that it was necessary to increase borrowing to

service earlier borrowing (i.e.: “reduce the overdraft”);

To request that Saud sign the financial statements of the Money Exchange with the

understanding that they must urgently be issued to the banks; and,

To request that Saud either sign (or procure Suleiman’s signature) the Arab Bank

documentation in question, clearly implicating Saud in a process for renewal of

facilities staunchly professed by him to have involved only Al Sanea, Badr and Suleiman.

When cross-examined by Mr. Crystal on this letter, Saud disjointedly claimed both not to

remember, as well as to remember it. | excerpt extensively from the transcript on this issue

because of its obvious importance to an appropriate assessment of Saud’s veracity on the

crucial issue of “New for Old” as well as his involvement with oversight of the Money

Exchange:%7®

“O.  You are simply saying, let's split the increase?

575

{Day48/80:17} — {Day48/83:6}
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Q

~

No, no, no, not split. Isay allocated. It's clear. Maan is giving an
explanation here, I do not know what, very complex explanation.
But my question to Maan is very clear. I didn't tell him to split or
something. I just ask him -- it says, give it to the head office, we
allocate to head office.

Yes, allocate the increase to head office —

Yes, sir.

-- and he then writes back proposing a split of the additional
overdraft facility between head office and the Money Exchange. Is
that right?

I don't recall his response to this. But he answered what he
answered here. But —

I'm suggesting if you read what he answered, that is what I've just
put to you?

Maan wanted to do something different than my question, yes.
And you didn't disagree with him, did you?

When we -- there was no -- as my recollection, we did not increase
the facilities at the head office. So you say disagree or don't
agree; I don't remember his response, to begin with. And I told
you I remember the incident and there is like nothing happened or
something.

If you didn't --

You ask me about specifics of something that I don't recall. Okay.
How can I answer something that I have no memory of? Did I —
If your memory --

Did I this or that? I don't know.

If your memory is -- and it may or may not be right -- that there
wasn't an additional allocation to head office then it's plain, isn't it

(audio distorted)

-- that there was going to be an additional allocation to the Money
Exchange, and you were content with that?



714.

Exchange, Saud became increasingly angry and incoheren

I don't recall, I don't recall. I don't have memory, exact memory of
the details. Maan is suggesting something here, presenting a very
complex argument, and it took me like now to -- and your
examination, just to understand. What has transpired at the -- 1
don't have recollection. The -- the -- what I know is that the head
office facilities always been small and remained small. So Maan is
talking about split -- it hit me, what split? What he's talking about
in this letter? You know, no -- zero, nothing, you know? Nothing
comes to mind.

He's suggesting -- it's clear, isn't it?

He suggests what he suggests. If he suggested something, you
know? He suggests what he suggests.

And you didn't reply back to him, "That's not acceptable"? That's
right?

I don't remember —

I'm suggesting to you that you did not reply back, saying, "No,
we're not doing this"?

Did I -- did my uncle, we said no over the phone? I don't
remember. Did I reply not reply? [ don't remember. But -- but I
know that what we wanted is just this -- my memory is what our
request was.

In other words, to have the increased facility made available to

head office?

Yes, to move it. But something that I don't think has happened, so I
-- I don't of what -- I don't have -- I don't remember.”

t'576
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{Day48/84:8} — {Day48/85:20}

In these exchanges, Saud denied that the financial statements referenced by Al Sanea
were those for the Money Exchange, suggesting that they were those of the AHAB H.O.

When the obvious was put to him, that they were the financial statements of the Money
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-- [ thought you had accepted on a number of occasions that Mr. Al
Sanea had nothing to do with head office financials. Do you
remember accepting that?

Yes, he has nothing to do with financial, yes. With head office
financials, yes.

Therefore I'm suggesting to you it's obvious from his request that
he is here referring to the submission of Money Exchange
financials. Do you accept that?

Maan Al Sanea in charge of the Money Exchange financials, not
Saud Algosaibi. If -- if -- he's requesting Algosaibi financials, the
head office part, and I sign, and I don't sign them anyway. So I
don't really don't know what he is talking -- referring to this here.
Maan Al Sanea has nothing to do -- and this is why I think he's
asking about the head office financials. But I don't remember this
really; I don't. You know, I don't remember the response, to begin
with.

I remember that, you know, yes, they increase the facility. This
incident about travelling to Riyadh, back, it brings no memory
really. 1

I am going to ask you once more. We will come back to this topic
later no doubt in the cross-examination anyway. I am suggesting
that the financials here being referred to are Money Exchange
financials. Do you accept that?

I don't accept that. Maan Al Sanea -- Maan Al Sanea in charge of
the Money Exchange, the El Ayouty reports to Maan Al Sanea in
regard to Money Exchange financials. This is the practice. This is
Maan -- Money Exchange is Maan domain and he played us
around, he fooled the company, want to run us down. And I sign
his financials? He manages the Money Exchange, sir. He doesn't
manage the head office. So if he's asking about the head office
financials that I sign, even those I don't. [ don't sign the Money
Exchange financials and I don't even sign the head office
financials. Yes, sir.”
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715.

716.

717.

Despite the clear force of the documentary evidence and that cross-examination, it is
AHAB’s submission’’’ that it is “quite possible, logical and plausible” that the
referenced exchanges between Al Sanea and Saud may have been about the AHAB H.O.
financial statements rather than those of the Money Exchange. This argument was sought
to be made good by reference to the respective dates of the statements, especially that the
El Ayouty Audit Report for the Money Exchange was dated 10 April 2006 and so fully a
month before Al Sanea’s chasing memo.

I find that in fact, these exchanges between Saud and Al Sanea were about increased
borrowing, primarily for the Money Exchange. It appears moreover, that as Al Sanea
requested, Saud did sign the 2005 Money Exchange financial statements. While no copy
of the audited English financial statements for 2005 had been disclosed as coming from
its records by AHAB,>”® there is nevertheless a copy of the draft English financial
statements which bears the signature of both Saud and Al Sanea on both the balance
sheet and the statement of income.>”’

Saud’s explanation for this signature is, as the Defendants submit, bizarre. He claims at
paragraph 164.3 of Saud 1W>%" that he does not recall signing the document, does not
recall the figures and that he does not believe he would have signed the document, at
least not without seeing his uncle’s signature on it first. This explanation, such as it is, is
rejected. Plainly what happened is that Saud and Al Sanea signed the balance sheet and

statement of income on the document, prior to sending it to E1 Ayouty in order to show

577
578

579
580

AHAB?’s Closing Submissions, Section 4.235 - 4.239: {D/4/139} to {D/4/143}

A copy was obtained from El Ayouty upon the Order of this Court directing AHAB to require disclosure from El
Ayouty: {F/172}.

{F/161/2}; {F/161/3}

{C1/2/34}
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718.

that they had read and understood it.’®' Moreover, it appears that El Ayouty must have
relied upon these financial statements to produce the Audit Report for the Money
Exchange for 2005 dated 15 April 2006 and which contains the same balance sheet and
income statement figures used in these financial statements.’®? In the circumstances, the
fact that this El Ayouty Audit Report is dated before the 16 May 2006 memo, while
incongruous, is not any more consistent with Al Sanea’s reference having been to the
financial statements for the AHAB H.O. when one bears in mind that the Audit Report
for AHAB H.O. which would have followed based upon them, was itself dated 13 May
2006, three days before Al Sanea’s memo.>*

Having found that Saud did indeed sign the financial statements along with Al Sanea, it
is obvious that Saud must have understood the figures at the time of signing the
document. As such, again, he would have known that the document was misleading:

(1) The loans and advances of SAR 3.95bn (SAR 1.71bn of which was loans to
related parties) was lower than: (a) the figure for 2001 of SAR 4.128bn (gross)
for Al Sanea alone that Saud had included in Saud’s Calculations; (b) the figure
of SAR 5.637bn (gross) and SAR 4.1bn (net) which Saud had seen in the
Attachment 9 for 2002 (which recorded that he had seen the “full report”;’%* and
the actual figure for 2005 (which Saud must have seen as part of the Audit Pack

for that year) of SAR 10.116bn (gross) and SAR 4.531bn (net).3®

581
582
583
584
585

As discussed below, this appears to have been the approach adopted in 2007 for the 2006 financial statements.
{F/172}: the Audit Report for 2005 produced by El Ayouty following the Order of this Court.

{F/175/3}

{H30/46}; {H30/46.1}

{F/171/77}; {F/172.1/77}
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719.

720.

721.

2) The borrowing figure of SAR 5.415bn was still very much lower than the SAR

7.8bn calculated in Saud’s Calculations and lower than the actual figure for 2005

(which Saud must have seen as part of the Audit Pack Attachment 8 for that

year) of SAR 12.059bn.386

Even on their own deliberately understated terms, the financial statements also showed

an increase in the amount owed to banks from SAR 4,261,523,000 as at 31 December

2004 to SAR 5,415,666,000 as at 31 December 2005.

During cross-examination,*®” Saud was forced to accept that it would be obvious to

anyone viewing the financial statements that there had in fact been an increase in the

borrowing of the Money Exchange:

0.

A.

“So there had been a very large increase, hadn't there, in the
borrowings from banks and other financial institutions between year
end 31 December 2004 and year end 31 December 2005. Do you see
that?’

Yes, I see that, yes.

That would indeed be obvious to anybody who read this page of the
document?

Yes. What is the question, sir?

That would indeed be obvious to anybody who read this page of the
document?

Yes. I mean, there is an increase, yes, I see that.” (Emphasis added.)

Thus, the fact that along with Al Sanea, Saud signed the balance sheet for the 2005

English financial statements rather than challenging Al Sanea about the increased

586
587

{F/171/76}; {F/172.1/76}
{Day48/90:21} — {Day48/91:6}
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722.

borrowing of more than SAR 1.1bn, is entirely inconsistent with AHAB’s “New for Old”
case. For this reason also, I do not accept AHAB’s submissions to the contrary™® in
which it is sought to explain away Saud’s acceptance of the much smaller increase in
borrowing to be obtained from Arab Bank discussed in Al Sanea’s memo of 16 May
2006, as being consistent with the “New for Old” case.

Equally, as with previous years, it is plain that Saud’s involvement with the production
and manipulation of the financial statements for 2005 show that he was fully aware of the
activities of the Money Exchange, its borrowing (including the increases in that

borrowing) and Al Sanea’s indebtedness.

2007 and the false financial statements for 2006

723.

724.

On or around 21 March 2007, Suleiman (in his own right and for Yousef), Saud and Al
Sanea signed Resolution R/125 which, as per usual: (i) affirmed the payment of the
dividend to AHAB; (ii) affirmed R/66 and the false accounting; (iii) affirmed the
issuance of an English language set of financial statements; and (iv) tasked Omar Saad to
liaise with El1 Ayouty about preparation of the financial statements. Copies of Resolution
R/125 were found at the Money Exchange as well as at Saud’s villa.>®

On or around 10 April 2007, Al Sanea sent a letter to Badr stating that “/ am enclosing
herewith a draft of the balance sheet of AlGosaibi company, Main headquarters and

Ahmad Hamad AlGosaibi & Brothers Co. Money Exchange, Commission and

Investment” and asking Badr to “arrange to have it approved by brother Saud AlGosaibi

588
589

AHAB?’s Closing Submissions, Section 4.141 (4): {D/4/77}.
{G/5731}; {G/5733} and {H30/52.1/1}; {H30/52/1}
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725.

and kept us updated about it.>>°° This letter was found on H.O. files and a copy of the
draft financial statements in English for 2006, signed by Saud and Al Sanea (in the same
way as they had signed the previous year) is the document from the H.O. records
immediately following the letter.>*!

The letter contains Arabic manuscript annotations in Badr’s handwriting which stated
that “necessary action was taken. 12/04”, apparently two days after the letter was written.
This indicates that Badr did indeed obtain Saud’s “approval” in respect of the financial
statements of the Money Exchange for the year ended 31 December 2006 — hence Saud’s
signature along with Al Sanea’s on the document. When cross-examined by Mr. Smith
on this document, Saud professed to have no memory of signing the financial statements.
His response, while typical in its invocation of loss of memory, is also revealing in its
typical deflection of the issues by charges of deception against Al Sanea:*?

“MR. SMITH:

0. "Necessary action was taken". That can only mean that Mr Badr
did what he was asked to do in this letter. Do you agree?

A. I -- I don't know what was -- I -- I have no recollection of -- of
signing the -- er, er, you know, the Money Exchange stuff. This is,
er -- Money Exchange is Maan Al Sanea and he -- it is his account.
And he report to uncle. So, yani, if -- if it comes -- if Maan wants
to make such a request, I will just simply ignore it normally. And
what was done I don't know, because he doesn't highlight here,
Badr, what was done. Er, and therefore I -- I cannot help you in
this.

0. What I am suggesting to you, Mr Algosaibi, is that the note of Mr.
Badr indicates that Mr. Al Sanea's request was dealt with and that
you did approve the accounts.

590
591
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{H22/57}; {H22/58}
{H22/59}
{Day58/137:14} — {Day58/139:25}
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A. I have no recollection whatsoever, sir, of approving the accounts
in the -- in the Money Exchange.

0. I quite understand frailty of memory, Mr Algosaibi.

A. No, but —

0. Does that mean -- let me finish, Mr Algosaibi, then you can have
your say.

A. All right.

0. I quite understand the frailty of memory, Mr Algosaibi, but does
your answer saying you have no recollection mean that it could
have happened?

A. Okay. Sir, the chain of -- of -- of job functions and work does - -
the -- does not follow -- I mean, Money Exchange, Maan does not
report to me. Okay? So if he wants an approval such as this one,
he would have to sign it himself because he's in charge of these
accounts, the consolidation. And that then would go to uncle.
Now, seeing such a request in this letter, huh, when you say "you
remember", this doesn't follow the — the way we ran the company.
Now, if Maan wants me to -- in his devious ways and manipulation
and games and deceits, and he wants me to somehow -- huh? --
maybe he tried and failed. I don't know what Maan contemplate --
was contemplating when he send this.

A. I - I don't know what was -- I -- I have no recollection of -- of
signing the -- er, er, you know, the Money Exchange stuff. This is,
er -- Money Exchange is Maan Al Sanea and he -- it is his account.
And he report to uncle. So, yani, if -- if it comes -- if Maan wants
to make such a request, I will just simply ignore it normally. And
what was done I don't know, because he doesn't highlight here,
Badr, what was done. Er, and therefore I -- I cannot help you in
this.”

726. Thus, as with his signature for the previous year, Saud claims not to remember signing

the draft financial statements in English for 2006.33 This evidence is rejected: as with the

393 See also Saud 1W, paragraph 164.5, where he also earlier denied recalling the matter: {C1/2/34}.

289



statements for 2005,%%*

it is plain that Saud and Al Sanea both signed these statements in
turn, Saud having done so after they were brought to his attention by Badr. Here, this
inference is strengthened given that a copy of the 2006 English financial statements,
signed by Saud, was found on AHAB H.O. Files.>%

727.  As was the case in relation to the previous financial statements, Saud must have known
that the balance sheet that he signed was misleading:

(1) The loans and advances of SAR 4.202bn for 2006 (SAR 1.56 bn of which was
loans to related parties>*®) was: (a) barely higher than the figure for 2001 of SAR
4.128bn (gross) that Saud had included in Saud’s Calculations; (b) lower than the
figure of SAR 5.637bn (gross) and SAR 4.1bn (net) which Saud had seen in the
Attachment 9 for 2002 (which recorded that he had seen the “full report”;>*’ and
(c) bore no relationship in reality to the actual figure for 2006 (which Saud must
have seen as part of the Audit Pack for that year) of SAR 14.099bn (gross) and
SAR 10.1bn (net).>*®

2) The borrowing figure of SAR 6.005bn was still very much lower than the SAR
7.8bn for 2001 calculated in Saud’s Calculations and ludicrously lower than the
actual figure for 2006 (which, per Omar Saud and El Ayouty, Saud must have
seen as part of the Audit Pack for that year) of SAR 22.076bn.>%

728.  Saud must therefore be regarded as fully aware when signing the balance sheet for 2006,

that he was signing a thoroughly dishonest document.

594 {F/161/2}; {F/161/3}

595 {H22/59}

596 Note 5: {H22/59/13}

597 {H30/46}; {H30/46.1}
598 {F/197/77}; {F197.1/77}
59 {F/197/76}; {F/197.1/76}
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729.

730.

Further, the balance sheet that Saud signed showed that the amount owed by the Money
Exchange to banks and financial institutions had increased again by some SAR 600m,
from SAR 5.416bn as at 31 December 2005, to SAR 6.006bn as at 31 December 2006.
Consonant with his denial of knowledge, Saud has failed to provide any explanation
whatsoever as to why he felt comfortable with such an increase or how his signature on
these financial statements could possibly be consistent with his alleged “New for Old”
case.

In AHAB’s Closing Submissions, the issue of Al Sanea’s letter to Badr of 10 April 2007

and these financial statements is dealt with briefly,%

essentially by recitation of and
reliance on Saud’s denials in cross-examination. However, AHAB also notes®! that the
El Ayouty Audit Report 2006 for the Money Exchange® and the Audit Pack were
respectively signed and dated by El Ayouty on 21 and 17 March 2007, some two to three
weeks before the date of the letter to Badr seeking Saud’s approval of the draft financial
statements, drafts which ought to have preceded the El Ayouty documents. While this,
like so many other factors in this byzantine case, is strange and begging of explanation, it
cannot negate the compelling effect of the presence of Saud’s signatures on the draft

statements themselves nor the clear implications of Badr’s note on the copy of the letter

found at AHAB H.0Q.6%

600

AHAB’s Closing Submissions, Section 4.240 - 4.243: {D/4/143}. There is reference at Section 4.242

{D/4/144} to further treatment in Section 6 {D/6} but I did not find this latter reference.
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AHAB’s Closing Submissions, Section 4.242: {D/4/144}.
{F/200/1}; {F/201.1}; {F/201.1/1}
{H22/57}; {H22/58}; {H22/59}
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731. In my view, here again as in previous years, Saud’s involvement with the 2006 financial
statements is only consistent with him being fully aware of the activities of the Money
Exchange.

2008 and the false financial statements for 2007

732.  On 8 February 2008, Saud wrote a handwritten note to Badr®** regarding the future of the
Money Exchange. While Saud challenged the accuracy of its translation and meaning
under cross-examination and asserted that he recalled no reason for sending it,%% in my
view, the note coming from a Partner of AHAB, is only consistent with Saud’s ongoing
oversight of the affairs of both the AHAB Partnership and the Money Exchange and
being closely involved in directing their future plans:

“Brother Badr
For the budget

1) A financial statement shall be issued for the Exchange.
2) A financial statement for AlGosaibi Group without the Exchange

1) Reasons: the intention is to change the Exchange to become a closed
joint stock company and to engage in the business of real estate finance,
which is estimated to be in the future of a size around $ 40 billion, as well
as the possibility of expansion in the field of money exchange by opening
new branches and the like.

2) As for AlGosaibi, to be transformed into a closed joint stock company.

3) To act accordingly for the Exchange and also for AlGosaibi.

Saud
8/2/2008.”
604 (H21/4}; {H21/5}
605 {Day54/120:20} — {Day54/135:25}
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733.

734.

735.

736.

737.

While in cross-examination Saud suggested that this note “/ooks like only thoughts, you

know? Sound like a brainstorming,”®

if any contextual meaning at all is to be attributed,
Saud must be taken as having contemplated the existing size of the Money Exchange
such that it could increase in size to become a US$40bn company.

There is no evidence that Saud discussed this plan with Al Sanea. However, what is clear
is that around 21 March 2008, Al Sanea sent to Saud the proposed adjustments to the
financial statements of the Money Exchange “fto show [the] financial statements in
English in a way that matched the figures of previous year.”

While no final copy of the letter has been disclosed, a draft of the letter®?” together with a
manuscript annotation requiring “Mr. Tarig” to amend the date “21/03/2007” to “today’s

date”®% stated:

“We enclose herewith the [adjustment]®" restrictions and classification
proposed to be made on the book financial statements for the year ended
December 31, 2007 to show financial statements in English in a way that
matched the figures of previous year.”

As discussed above, similar adjustment schedules for earlier years had been sent. It is
therefore highly likely that this letter was sent with its enclosure once the date had been
amended.

There appears, however, to have been some further delay in finalising the financial
statements. On 5 May 2008, Suleiman (on his own behalf and on behalf of Saud), Yousef

and Al Sanea signed Resolution R/126 of the Board of Directors of the Money Exchange

606
607
608

609

{Day54/119:17}

{G/6226.8}; {G/6226.9}

Which would have been around March/April 2008 - the time when the 2007 year-end financial reports would ordinarily
have been finalised.

The word has been incorrectly translated as “amendment” in the translation in the trial bundles. However, the Court
interpreter said that the word should be translated as “adjustment” at {Day66/41:14}.
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738.

739.

which, as per usual: (i) affirmed the payment of the dividend to AHAB; (ii) affirmed

Resolution R/66 and its false accounting practices; (iii) affirmed the issuance of an

English language set of financial statements; and (iv) tasked Omar Saad to liaise with El

Ayouty about preparation of the financial statements.5!°

Despite not signing Resolution R/126 himself, it can be safely inferred that Saud was

fully aware of the contents of the 2007 Money Exchange financial statements:

(1) Resolution R/126, signed by Suleiman (on behalf of himself and Saud), Yousef
and Al Sanea was found in duplicate copies in Saud’s villa;%!!

2) A copy of the audited Exchange and Investment Division financial statements for
2007 was found in his villa;®!2

3) A draft copy of the 2007 English financial statements was found in his villa®!3
and the balance sheet and statement of income were signed by Saud and Al
Sanea as in previous years.

Saud claims not to remember signing this document (Saud 1W, paragraph 164.7).6'4 He

offered that these documents had come to his villa as part of the exercise undertaken by

the Younger Algosaibis in the immediate aftermath of the collapse of the Money

Exchange and the discovery of Al Sanea’s fraud and denied that their presence in his

villa means that they must have underwent “some scrutiny by him.” AHAB invites me to

610
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{G/6684}; {G/6685}

{H30/56}; {H30/56.1}; {H30/57}; {H30/57.1}

{H30/55}; {H30/55.1}

{H30/55.2}

{C1/2/35} and in cross-examination: {Day59/5:23} — {Day59/6:5}.
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741.

accept his explanation for their presence (as indeed implicitly also, the presence of the
many other relevant documents found in his villa).6!3
This is rejected for the same reasons given above for rejecting his claim of ignorance of
the financial statements for previous years: it is obvious that Saud and Al Sanea signed
the draft financial statement prior to sending it to El Ayouty in order to confirm their
acceptance of the information it contained. And as for the significance of the presence of
these documents in Saud’s villa, I state my general conclusion here that even if they were
gathered by the Younger Algosaibis as Saud claimed, it cannot have been mere random
coincidence that that exercise could have effected a virtual culling of relevant financial
records. Saud would have had to have directed the cull and would certainly have
inspected the documents selected (as he acknowledged when he earlier attested about
it).616
As with previous years, the balance sheet signed by Saud was misleading:
(1) The loans and advances of SAR 1.71bn said to be loans to related parties was
lower than: (a) the figure for 2001 of SAR 4.128bn (gross) that Saud had
included in Saud’s Calculations; (b) the figure of SAR 5.637bn (gross) and SAR

4.1bn (net) which Saud had seen in the Attachment 9 for 2002 (which recorded

that he had seen the “full report”);*'” and (c) the actual figure for 2007 (which

615
616

617

AHAB?’s Closing Submissions, Section 4.244: {D/4/144}.

As set out in his statement for the London Proceedings in May 2011 as follows: “Very shortly after the problems with
the Money Exchange came to light in May 2009, some of the younger male members of the family looked for documents
relating to the Money Exchange at the Head Office”{1L1/7/6}, Saud went on to admit that he reviewed the documents
brought to him: Saud 2A, paragraph 25 {L.1/8/7-8}, repeated in Saud 1W, paragraph 366 {C1/2/76}.

{H30/46}; {H30/46.1}
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742.

743.

744.

Saud must have seen as part of the Audit Pack for that year) of SAR 24.9 bn
(gross) and SAR 13.7bn (net).5!8

(2) The borrowing figure of SAR 5.327bn was still very much lower than the SAR
7.8bn calculated in Saud’s Calculations and lower than the actual figure for 2006
(which Saud must have seen as part of the Audit Pack for that year in Attachment
8) of around SAR 40bn."°

Again, it must have been the case that Saud was fully aware, when signing the balance

sheet for 2007, that he was signing a thoroughly dishonest document.

Equally, the balance sheet (signed by Saud) showed an increase in the total liabilities of

the Money Exchange from SAR 6.234bn as at 31 December 2006 to SAR 8.803bn as at

31 December 2007. This includes an increase in the term loans from SAR 143.571m as at

31 December 2006 to SAR 3,275bn as at 31 December 2007. Again, no explanation has

been provided by AHAB as to how this could possibly be consistent with the “New for

Old” case.

Moreover, when Saud received the 2007 Audit Pack, he must have known, not only that

the liabilities of the Money Exchange and Al Sanea were increasing, but that the

liabilities of the Money Exchange were sufficient to wipe out AHAB many times over

even if Al Sanea repaid all of his indebtedness:

(1) Attachment 3 to the 2007 Audit Pack showed the value of the entire Money
Exchange investment portfolio to be SAR 11.269bn;52°

(i1) However, Attachment 8 showed liabilities of SAR 40.098bn;621

618
619
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{F/229/76}; {F/230/76}
{F/229/75}; {F/230/75}
{F/230/61}
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745.

746.

622 and

(111) Thus, even if Al Sanea had repaid his entire net indebtedness of 13.7bn
the Money Exchange had liquidated its entire portfolio (which may not have
been possible), it would still have had liabilities as at 31 December 2007 of SAR
15bn.

Despite such overwhelmingly clear implications of the 2007 Audit Pack, AHAB in

Closing Submissions®?® submits that the Defendants cannot point to a contemporaneous

document which shows that Saud actually received the Attachment 9 (Ledger 03 in the

Money Exchange’s records) figures or the financial statements for the Finance Division

revealing the true extent of the Al Sanea net indebtedness. I reject this argument by

which AHAB merely alights upon a marginal but telling aspect of the cross-examination
without addressing the obvious implications of the broader picture.®?* It is an argument
which focused upon the comparison between the SAR 7.8bn for overall bank borrowing

shown in Saud’s Calculations in 2002 for year end 2001, with here the year end 2007

bank borrowing shown as increased to SAR 8.5bn, (according to the English language

balance sheet®?® but absurdly less than the real amounts shown in the Audit Pack).

It was put to Saud by Mr. Smith that he must have appreciated that even the figure of

SAR 8.5bn shown in the balance sheet for the Exchange and Investment Division was

greater than the SAR 7.8bn which he encountered when working on Saud’s Calculations

in 2002. The relevant exchange was as follows:

621
622
623
624
625

{F/230/75}

{F/230/76}

AHAB’s Closing Submissions, Section 4.245: {D/4/146}.
{Day59/8:22}; {Day59/9:22}

{H30/55.2/2}

297



747.

“0. I'm sure you will agree with me -- and perhaps you can simply
answer "yes" or "no" -- that SAR 7.8 billion is less than SAR 8.5
billion.

A. Yes, yes, sir, of course.

0. I am putting to you that you knew of this increase and allowed it to
occur.

A. I disagree.

0. How could this increase occur, given your assertion that there was
a new for old policy?

A. Okay. We -- we have reached, you know, an agreement with Maan
after that, you know, the papers you showed me yesterday for
Maan to repay his debt, and we believe that he repay his debt.
Now, over the years, as these papers came to -- to my uncle, the --
there must be at times, er, where he -- he may have allowed some
interest to accumulate to increase or one bank for another, and
that was my understanding of the old for new, for he always
wanted to see the old one and the new one, as -- as he many times
told me that this is the practice he did.

0. Mr Algosaibi, what I am putting to you is that the third party bank
borrowing has clearly gone up, when one compares the document
on the right to the document on the left.

A. I -- I don't have recollection of this, yani. But you say it's gone up,
then it's gone up.”

This reluctant acceptance of the obvious was, in my view, the transparently opportunistic
articulation of the “New for Old plus a little bit for interest” version of AHAB’s case,
arising from Saud’s recognition that some kind of explanation was required for the
increased borrowing. But even while Saud acknowledged this increase of SAR 700m
over 6 years as being explicable by Suleiman’s accommodation for interest charges, he
steadfastly ignored the fact that that proposition bears no relationship to the real increase
in borrowing from SAR 7.8bn in 2001 to the SAR 40.09bn disclosed by the 2007 Audit

Pack. He would certainly have consulted the 2007 Audit Pack for the true amount of the
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Money Exchange borrowing and the Al Sanea indebtedness. In addition to Omar Saad’s
evidence, one is reminded of this also by Yousef’s evidence®? to the effect that Saud

would have seen the Audit Packs and Reports between 2003 and 2009.

SAUD’S CONTINUED INVOLVEMENT IN EFFORTS TO SELL THE MONEY
EXCHANGE

Further evidence of Saud’s knowledge of the financial affairs of the Money Exchange

appears from his involvement with the efforts to sell it to Maan Al Sanea

748.

749.

750.

Including as discussed above involving Yousef, it is common ground that there were
sporadic attempts to sell or close the Money Exchange prior to 2008. It is hardly
surprising that such efforts were made because the spiralling liabilities of the Money
Exchange posed an obvious risk to AHAB.

It is likely that during discussions which apparently occurred between 2004 and 2006 or
subsequently, AHAB continued to inform itself of the value of the share and property
portfolios (which information was in any event at H.O.), the Money Exchange’s total
borrowing and Al Sanea’s net indebtedness (by obtaining up-to-date information from El
Ayouty); as Yousef, Suleiman and Saud had done on previous occasions.

The evidence suggests that Saud would have been the person primarily responsible for

the continued efforts to sell.

Evidence of Discussions

751.

Saud appears to have written to Al Sanea in April 2003 referencing a sale of the Money
Exchange “... regarding what was agreed on with me and uncle Suleiman and my cousin

Yousef a few months ago...” (although no signed copy of that letter has been

026 {Day29/77:3} — {Day29/79:18}; {Day38/61:23} and earlier discussed above at paragraph 438
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752.

753.

disclosed).®?” It is apparent that there were irreconcilable differences over the re- transfer
of the SAMBA shares held by Al Sanea and how the Al Sanea indebtedness was to be
redeemed. Whatever the real source of his understanding in this regard, as much is
confirmed by Saud at paragraph 231 of Saud 1W.%28

Saud also speaks in his witness statement of other meetings with Al Sanea when the sale
of the Money Exchange to him was discussed.’? Dawood also gives an account of a
meeting involving Suleiman.®** Whatever the terms of those discussions may have been,
it is inconceivable that they could have been entered into without especially Saud,
Suleiman and Yousef having apprised themselves of the true state of the Money
Exchange’s bank liabilities and of the Al Sanea indebtedness. This is therefore yet
another indicator about the true state of the AHAB Partners’ knowledge from time to
time.

The truth is that agreement on the sale could not be reached because, as Saud
acknowledges,®®! the share portfolio was not available for sale to repay the bank
liabilities. The shares had long since been pledged as security to SAMBA and part of Al
Sanea’s indebtedness had been guaranteed by Abdulaziz on his behalf and on behalf of
AHAB. Saud was well aware that nothing could have changed for the better in this
regard, when he made his last ditch effort to sell to Al Sanea “for a nominal sum™ on 9

May 2009.632

627
628
629
630
631
632

{G/3222}

{C1/2/49}

Saud 1W, paragraphs 232 —241: {C1/2/49-50}.
Dawood 1W, paragraph 29: {C1/1/9}.

Saud 1W, paragraph 231: {C1/2/49}.

Saud 1W, paragraph 351:{C1/2/72}.
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A more detailed look at Saud’s attempts to produce financial statements for SAMA

754.

755.

756.

In light of AHAB’s case of disengagement from the Money Exchange, Saud’s dealings

with SAMA are significant for a further number of reasons:

(1) As a result of his dealings with SAMA, Saud had to have acquired a detailed
understanding of the financial statements (and, by extension, the financial
position) of the Money Exchange;

(i)  These dealings demonstrate that Saud must have known that the financial
statements of the Money Exchange were false and misleading;

(iii))  The interchange with SAMA and the frustration of being unable to join in the
merger of Saudi Arabian money exchanges (and thereby acquire a substantial
valuable shareholding in the consolidated entity, Al Bilad bank) appears to have
been a catalyst for the establishment of TIBC in 2003 (see below).

SAMA'’s merger proposal had initially fallen to Abdulaziz to deal with. On 10 August

2000, Abdulaziz wrote to El Ayouty®?? informing them of the intention on the part of the

SAMA to create a single banking institution by merging some of the existing money

exchanges in Saudi Arabia “and then granting us a banking licence...for that

establishment.” He therefore requested for the purposes of the application, that El Ayouty
provide AHAB with an unaudited financial position report “only for the money exchange

office, as at 30 June 2000.”

It appears however, that over the next couple of years, the SAMA plan became more of

an edict such that without a licence from SAMA, money transmittance business would be

633

{G2197.1}; {G/2197.2}

301



757.

758.

prohibited.®** Following Abdulaziz’s stroke, Saud was immediately forced to deal with
SAMA and considerable difficulties appear to have emerged within AHAB for presenting
the required financial statements.

It was AHAB?’s intention to comply and Saud appears to have been attracted by the idea
of the merger:®%

“Q.  The fourth thing that you would have indicated to Uncle Suleiman
is that AHAB might be able to rescue itself if it could negotiate a
reduction in its debt to foreign third party banks.

A. This is -- no. We were doing the consolidation with the exchanges.
Huh? Was I -- was I thinking of -- of --I don't know what I was
thinking of. Huh? When — when that -- when you say half, I don't
know what I was thinking of, but I know it had no relation to what
you are saying under foreign banks. Because at the time period
we were doing the consolidations with the — with the exchanges.
Now, if the consolidation with the exchanges would have
happened, the value of the shares would be multiple, multiple of
what you are talking about. Okay? Because this -- the shares
which we have got, it would have skyrocketed. So the -- yani, what
we had in mind at the time period when my father is sick, to -- to
comply with the government's request for consolidation, because
that would have been making even more money for us.

CHIEF JUSTICE:

0. Could you explain, Mr. Algosaibi, why you say the consolidation
would have made you even more money?

A. Yes, sir, because we would have gotten shares and —
and -- and -- they -- that big bank and the share value would have
skyrocketed.”

However, Saud must also have been aware that compliance with SAMA’s requirements
for audited financial statements presented serious risks for AHAB. This was because, as

the detailed examination above in this Judgment reveals, accurate financial information

634

635

On 2 April 2003 a circular to that effect was sent out by SAMA to all banks and exchanges operating in the Kingdom:
{G/3668}; {G/3669}.
{Day58/113:17} — {Day58/117:16}
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759.

760.

761.

about the Money Exchange could not be presented to SAMA without revealing the

longstanding fraud in which AHAB and the Money Exchange had been involved.

And so, Saud and Al Sanea appear to have devised a solution: to bring about a legal

separation of the “Exchange Division” from the remainder of the Money Exchange. To

this end, Al Sanea wrote to Saud on 17 April 200163¢ stating:

“Concerning our proposed letter to Mr. Salah Al Ayouti, we request to
postpone it pending completion of the financial statements on 31/12/2000,
and separation of the exchange from investment and preparation of its
statements and establishing exchange division separately from the
investment and finance division.

We will issue the balance sheet on 31/6/2000 through KPMG or one of the
big five, as requested by the Agency” (Emphasis added.)

The “proposed letter” to EI Ayouty has not been disclosed.

However, in the handwritten text at the bottom of this letter®’ we see Saud’s immediate

response to Al Sanea:

“Maan Abdul Wahid Al Sanie
[handwritten text]

Brother Abu Saad

*We can not do that because we appointed A1 Ayouti to perform that;
*The said comments are easy to deal with and easy to amend;

* We have to start the arrangements because this will be in the public
interest- as delay will have several impacts that would be difficult to
control in the future.

* Separation of the two divisions will be easier if we reduced the
comments and accelerated submission to the Agency

* The financial statements for the last 5 years have the same comments.

Your brother
Saud
18/4/001”

636
637

{N/277}; {N/276} (the English translation of Al Sanea’s letter is mistakenly dated “2011”).

(N/277}

303



762.

763.

764.

765.

766.

While this letter is the subject of further examination below, its significance in this
context is the insight it offers into Saud’s knowledge of and supervisory role over the
Money Exchange, here for the purpose specifically of “separation of the two divisions,”
to comply with the SAMA edict. As will be apparent below, Saud must have eventually
agreed that a “big five” auditor, E&Y, be engaged.
As can be seen from Saud’s immediately preceding letter of 16 April 20013® in which he
enclosed a list with 17 points (i.e. Saud’s List, examined above), he and Al Sanea had
also had a meeting:

“According to our last meeting, attached you will find a list with some

comments regarding the issues that have been repeated for several years

on the balance sheet that should be remedied. Please take the appropriate

steps to remedy these issues” (Emphasis added.)”
Thus, it is plain beyond argument that in all these communications Saud was clearly
addressing issues in the Money Exchange’s financial statements with which he was fully
acquainted. Yet, none of these communications are discussed in Saud’s witness
statements.
SAMA continued to advance the process of merging Saudi Arabia’s Money Exchanges.
On 26 May 2001, Deputy Governor Al Suhaimi of SAMA wrote to AHAB and asked for
four years of audited financial statements, “for the years 97, 98, 99 and 2000 so that we

”639  This was obviously a

can complete the commissioned committee procedures.
problem.

AHAB clearly was unwilling to comply with SAMA’s order. That was not because

AHAB did not have Money Exchange financial statements: it clearly did. Instead, Saud

638
639

(G/2430.1/1}; {G/2430.2/1}
{G/2472.2}; {G/2472.3}
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767.

768.

769.

770.

wrote to Mr. Al Suhaimi of SAMAS* stating that “...the Exchange is one of the branches
of the company relating to investment which is why it does not have a separate balance
sheet and we are in the process of preparing independent financial statements for the
Exchange Branch as on 30/6/2001 to present it to you after being ratified by an
accredited auditor.”

This was a carefully crafted and misleading letter, which avoided the danger of producing
the existing Money Exchange accounts. Saud was seeking to buy time by offering to
separate out the “Exchange Division” for a six month period. It is not known what, if any,
response was received from SAMA.

A draft of this letter was discussed with Yousef and Suleiman and then sent to Al Sanea
after being signed by Saud under cover of a note from Saud.®*! This demonstrates the
difficulty and delicate nature of SAMA’s request such that Saud felt it necessary to seek
Yousef’s and Suleiman’s counsel. A signed version of the letter to SAMA appears at
{G/2481.1} {G/2481.2}.

El Ayouty clearly found it difficult to deliver six months of audited accounts for the
“exchange branch” as explained in a letter of 20 June 2001 addressed to Al Sanea
referencing his and Saud’s earlier instructions.®*> Nevertheless, they did produce draft
financial statements as at 30 June 2001.%43 Manuscript writing on the top of the front page
of the document identifies that this included the balance sheet proposed to be sent to
SAMA.

However, the financial statements were not satisfactory:

640
641
642
643

{N/328}; {N/329}
{G/800.1}; {G/800.2}
{G/2497.3}; {G/2497.4}
{F/105}; {F/106}
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771.

772.

773.

(1) They were unaudited draft financial statements and were misdated “25 March
2000G.”644
(2)  Rather than simply showing the Exchange (i.e. the remittance business) part of the
Money Exchange:
(1) they continued to show the investment portfolio of SAR 708m at cost and
SAR 958m at fair market value.**
(i1))  they also showed liabilities of SAR 668m, which were far in excess of
those one would expect to see in a remittance business.®4¢
Clearly, these financial statements could not be and were not sent to SAMA. It was
obviously difficult to separate out the “Exchange Division” without exposing the fact that
it was a facade with no appreciable trade. El Ayouty’s draft shows that AHAB was
grappling with the challenge of presenting it as a substantial business.
The fact that AHAB did not comply with SAMA’s order is consistent with the
Defendants’ case that Suleiman and Saud knew that the financial statements were false.
In fact, no innocent or positive explanation has been given by Saud as to why SAMA’s
request was not complied with simply by sending Money Exchange accounts. If Saud had
thought that the financial statements had been prepared honestly, there is no reason why
he would not have done so.
Instead we see that as late as 31 May 2003, Saud wrote to Governor Al Sayari of
SAMAS citing first Abdulaziz’s stroke and then his subsequent demise, as the reasons

why AHAB had not complied. This letter bears close reading as it also reveals: (i) Saud’s

644
645
646
647

{F/106/6}
{F/106/3}; {F/106/10}
{F/106/12}
{G/3361}; {G/3362}
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774.

775.

Saud’s

ability to speak on behalf of AHAB and his expressed assumption of responsibility for
the implementation of the merger of the Money Exchange; (ii) in this wise, his concern to
assure SAMA, presumably in light of its prohibition against unlicensed trading®*® that he
has “endeavoured to reorganize the Company’s situation in ways that ensure that its
activities will continue in a regular and sound manner”; and (iii) his anxiousness to
“assure (SAMA) about our desire and full readiness to enter into the merger... We would
appreciate if your Excellency would assist the Company in achieving this goal by
approving our having a cash stake in the new company [the Merged Entities], after
specifying the amount of the cash stake required from us in this case.”

This clear evidence of Saud’s high level responsibility was nonetheless steadfastly sought
to be denied by him in his usual refrain that “everything has to do with exchange has to
do with Maan.”**

The fact that AHAB never managed to participate in the merger can only be attributed to
its inability to present accurate and reliable audited accounts for the Money Exchange.

Correspondence with E1 Ayouty in 2001

776.

It will be recalled that Saud had promised SAMA six months of accounts for the Money
Exchange from an “accredited auditor”. El Ayouty had been unable to produce them for
six months ending 30 June 2001 (as discussed above). Whether this meant the initial
opportunity was lost or whether Saud was preoccupied with his father’s illness, the
preparation of accounts for SAMA appears not to have been resumed until the year end

accounts for 2001 were being prepared.

648
649

See above and {G/3668}; {G/3669}.
{Day43/83:3}; {Day43/84:17}
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777.

778.

779.

In 27 March 2002, Saud corresponded with El Ayouty in Arabic®? about the detail of the
2001 financial statements of the Money Exchange pre-audit:

“Subject: budget and closing accounts for the exchange division for the
period ending on 31 December 2001 AD

Please work on preparing the comments expected on the 2001 AD year
budget for the exchange division, so that we may review them with you as
well with Mr. Jalal Al Sharif, as I am attempting to liquidate most of them
so that mention to them may be avoided in the budget report to be issued
this year.

I hope this will be done as quickly as possible as I am going to be
traveling overseas shortly.”

El Ayouty must have answered this letter®! because Saud sent a further letter the next
day®*? referencing the “misunderstanding received in the letter sent to you on 27 March
2002 stating:

“We would like to explain to you that after the suspended items and the

comments must be finished. After this is done, they will be submitted to the

money exchange administration for the managing director for discussion.

After settlement they will be submitted to us. This, however, must take
place without any delay in the budgets for your information.”

In cross-examination, Saud reluctantly confirmed that this was part of a process by which
El Ayouty’s comments on the financial statements would be submitted for AHAB to be

reviewed.%5

E&Y Consolidated Accounts

780.

On or around 29 May 2002, E&Y delivered consolidated financial statements for the

650
651
652
653

{G/2798.3.1}; {G/2798.3.2}

Though this response has not been disclosed.
{G/2798.5}; {G/2798.6}

Again, at {Day43/78:3} — {Day43/84:17}.
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781.

Money Exchange and AHAB Head Office®** (“the E&Y Accounts”). However, rather

than carrying out a full audit, E&Y had simply reviewed the balance sheet and

consolidation schedules for arithmetical accuracy and compliance with consolidation
principles (i.e. they had not reviewed any of the underlying financial information).%3®

And hence, I suppose, their description of their report as “PROFORMA..”

While Saud generally denies responsibility for oversight of the Money Exchange’s

response to the SAMA merger (which in the end excluded the Money Exchange) and

implicitly having received the E&Y Accounts or indeed any consolidated accounts,®
this contention must be rejected:

(1) Saud had a reason for these accounts to be produced: he had discussed with Al
Sanea issuing these accounts through a “big five” firm®’ and had promised to
provide SAMA with accounts “after being ratified by an accredited auditor.”®>®
Consolidated accounts from E&Y would have helped Saud present respectability
to SAMA.

2) The E&Y Accounts were addressed to “The Partners” and a firm such as E&Y
can be presumed to have sent them out properly to the addressees.®>

3) Saud has not plausibly explained why he was involved in dealing with audit
questions for the Money Exchange in April 2001 if this was out of the ordinary.

@) Saud’s denial must be viewed in the context of his previous willingness to deny

inconvenient facts (such as the fact that he signed the financial statements in the

654
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658
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{F/110}

{F/110/4}

Saud1W: {C1/2/36-40}.
{N/277}; {N/276}
{N/328}; {N/329}
{F/110/2}
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782.

2000s or the fact that he possessed documents in his safe). His blanket denial
here is no more credible than in other instances.
I accept that it is more probable than not that Saud received and read the E&Y Accounts.
On doing so, he would immediately have seen that the balance sheet understated the
liabilities and the related party loans and grossly overstated the partners’ equity capital as
being SAR 1.2bn (when it was never before expressed as more than SAR 200m, being

the capital of the Money Exchange and which he must have known had never been paid).

AHAB PARTNERS’ KNOWLEDGE OF THE FINANCIAL BUSINESSES

783.

784.

785.

In the maintenance of its case of lack of knowledge and involvement in the fraud upon
the banks, AHAB has sought to distance itself from the Financial Businesses, laying the
blame for their operations solely and squarely upon Al Sanea. For instance, in its written
opening submissions AHAB asserted that “7The establishment and operation of TIBC is
one of the most brazen aspects of Mr. Al Sanea’s fraud.”*%°

The reality disclosed by the evidence is very different and shows that the AHAB
Partners, including more latterly Suleiman and Saud, were very much aware of the
establishment of the Financial Businesses and approved of their use for the procurement
of billions of dollars of borrowing.

661

Here again I will adopt extensively the closing written submissions of the Defendants,

with my comments added throughout.

660
661

{U/1/79} [460]
{E1/17} with schedules of documents at {E1/17.1/1} — {E1/17.5/1}; and {E1/14/66-74}.
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AIH

786.

787.

788.

789.

As mentioned above, the first of the Financial Businesses, AIH, emerged in the 1980s.
Incorporation of AIH was first approved at a meeting of the AHAB board of directors on
9 October 1983 attended by Ahmad and Suleiman.®®? The meeting resolved that ATH
would be established in Bahrain and its shares would be divided equally between Ahmad,
Abdulaziz and Suleiman, the then partners of AHAB. The Board resolution, which was
also witnessed by Al Sanea, records that the purpose of AIH was:

“...to hold and manage certain investments on behalf of the shareholders

and to provide investment management services to third parties. The

Company will essentially act as an arm of our Money Exchange Bureau

which is a division of Ahmad Hamad Algosaibi & Bros. Co.”
Further approval was later given at another meeting on 1 May 1984,%63 called by
Abdulaziz “to review the proposal submitted by him for presenting a request to the
government of the State of Bahrain to incorporate an investment company in Bahrain.”
At that meeting, attended by Abdulaziz, as well as Ahmad, Suleiman, Yousef and Mr.
Hindi; it was determined that AIH would be “solely owned” by the Money Exchange
“due to the nature of this company’s business activity being in the same field. AlGosaibi
Money Exchange will pay and cover the proposed capital with its funds and profits.” 4%
The meeting also authorized Al Sanea, as managing director of the Money Exchange “to
take the necessary procedures towards completing the formation of this compan)” and
delegated to him “all powers and mandates that may facilitate the formation and

establishment of this company.”®%

662
663
664
665

{G/993}
{H29/55/1}; {H29/55.1/1}.
Ibid.
Ibid.

311



790.

791.

792.

AIH was incorporated in Bahrain on 21 May 1984.5°6 Ahmad, Abdulaziz and Suleiman
were all recorded as attending an Ordinary General Meeting of AIH on 28 May 1984, a
667

week after it was incorporated, at which the following appointments were made:

(1) The first Board of Directors, comprising Ahmad (Chairman), Abdulaziz (Deputy
Chairman), Suleiman, Yousef and Al Sanea;

(2) Al Sanea as Managing Director (and he was re-appointed in that role on 9

December 1986).668

A further meeting of the Board of Directors was held on 29 May 1984, attended by

Ahmad, Abdulaziz, Suleiman, Yousef and Al Sanea.®®® At that meeting John Potter was
appointed General Manager. In common with Al Sanea, Mr. Potter was re-appointed on 9
December 19867 when Mr. Astley-Cooper was also appointed Investment Manager.
Other staffing appointments were also made.

Al Sanea resigned as Managing Director and as a director of AIH on 25 October 2005,°7!
and Mr. Shaheen was appointed as a director in his place.®”> Al Sanea continued to be

involved in the running of the business of AIH, notwithstanding his resignation.

ATS (formerly AIS)

793.

Algosaibi Investment Services Limited (“AIS”) was incorporated on 3 September 1985

673

in Bermuda.®’> It changed its name to Algosaibi Trading Services Limited (“ATS”) on 13

666

667
668
669
670
671
672
673

As noted in Note 1 to its consolidated financial statements presented by PWC for the year ended 30 June 2008:
{G/7491/10}.

{G/1011/1}, with the appointments on {G/1011/2}.

{G/1101/1}

{G/1010/1}

{G/1101/1}

{G/4984/1}

{G/4975/1}

{G/1050/2}
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794.

795.

796.

TIBC

797.

798.

February 2002.674 1t is an entity distinct from Algosaibi Trading Company, an AHAB
subsidiary based in Al-Khobar which does not play a direct part in these proceedings.
ATS was initially owned by the Partners of AHAB,%”> but it was resolved by an AIH
board resolution of 16 March 2005 that ATH would acquire all the shares therein,%’¢ and
the transfer was effected on 29 April 2005.577 Accordingly, since AIH was owned by
AHAB or its Partners, ATS was at all material times directly or indirectly owned by
AHAB or its Partners.

ATS was managed from Bahrain. It had a small branch office in Dubai.®’® As at 31 May
2005, the directors of ATS were Suleiman, Yousef, Al Sanea, Mr. Moolman, Mr. Potter
and Mr. Stewart.®” Al Sanea resigned as a director on 25 October 2005.9%° He continued
to be involved in the running of the business of ATS, notwithstanding his resignation.

It is not disputed that the functions of ATS included obtaining finance through trade

finance facilities.%8!

TIBC (“The International Banking Corporation™) was a bank, formed in 2003, ostensibly
as AHAB?’s offshore banking subsidiary, and licensed in Bahrain.

TIBC was at all material times 93% owned by AHAB.®? The remaining 7% went

674
675

676
677
678
679
680
681
682

{G/1050/1}

See for example {G/3997/1} dated 30 March 2004 (as per its footnote) and {G/3643/1} which transferred shares owned
by Abdulaziz to his heirs upon his death.

{G/4598/1}

{G/1050/11}

{G/3997/1}

{G/1050/12}

{G/4982/1}

AHAB’s Opening Submissions [453] {U/1/176} and Charlton London 1W [195] {L.1/25/74}.

Statement of Claim [18.1] {A1/2.3/7}, and contemporaneous documents {G/3296/1}, {G/7657/7}, {¥/267/27}.
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through a series of ownership changes, as described by Dr Omar Al Mardi:

(M

2

3)

.683

“Mr Al Sanea held 5% and Sana Abdulaziz Algosaibi (“Sana”) (the wife of Mr
Al Sanea and niece of Suleiman) held the other 2%”.

This is supported by Articles of Association dated 20 May 2003%4, an

685 2686

undertaking of the same date,°® a “Summary of Contract”®* which appears to be
an official document which was faxed by El Ayouty, apparently to Saud, in June
2003, and what seems to have been an early presentation to the BMA.%%7

“Later Mr Al Sanea transferred his 5% to Sana”. This apparently occurred
following a resolution to that effect which was passed at an Extraordinary
General Meeting in April 2004, and approved by the BMA in June 2004.9%® The
transfer seems to have been effected by December 2004 since memos between
Mr. Hayley and Al Sanea from that time (in the context of an increase in share
capital) refer to Sana'a being a 7% shareholder. %%’

“The 7% held by Sana was transferred to Algosaibi Investment Holdings Ltd in
August 20006 after Mr Al Sanea set up Awal Bank in Bahrain”. This is confirmed
by approval from the BMA in January 2006%° and the 2009 AHAB Group

Profile referring to AIH owning 7%.%°! Since AIH was owned by AHAB or its

partners, following that transfer, TIBC was owned entirely by AHAB or its

683
684
685
686
687

688
689
690
691

Al Mardi 3A [7] {C2/16/4}

{G/3296.1/1} mC

{G/3296/1}

{N/218/1} ®N-4/03 <Ar> {N/219/1} <Tr>.

{G/612/2} - slide presentation addressed to the Bahrain Monetary Authority in support of the application for TIBC’s

licence.

{G/4127.1/1} and {G/4152/1}.
{G/4462/1} and {G/4469/1}.

{G/5082}

{G17657/7}
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799.

800.

801.

partners (directly or indirectly).
The original intention appears to have been that TIBC’s directors would be Abdulaziz
(Chairman), Suleiman, Yousef and Al Sanea.’> Dr Al Mardi says Suleiman was

Chairman from the date of formation.®?3

In any event, Suleiman at some point did
become Chairman,%** and steps were taken following the death of Abdulaziz to appoint
Saud as a director.®?

Al Sanea resigned as Managing Director of TIBC on 23 December 2004, and as a
director on 25 October 2005.°7 Al Sanea remained involved in the affairs of TIBC,
notwithstanding his resignations.

Yousef, Saud and Dawood’s evidence as to their knowledge of the Financial Businesses
is to the same effect. They deny knowing about the existence and activities of ATS and
TIBC until May 2009.9® They have, however, stated that they were aware of the Money
Exchange having “some sort of representative office in Bahrain” (Yousef’s wording®);
a “small, representative presence in Bahrain” (Saud’s wording’®); or a “branch or
representative office in Bahrain” (Dawood’s wording,’°! although he had used a different
description in the London Proceedings: “I had believed that the Money Exchange had a

presence in Bahrain, but that it was limited to a small office”’??).

692
693
694
695
696
697
698
699
700
701
702

{G/3296/2}

Al Mardi 3A [8} {C2/16/4}

{G/612/3}

{G/4014.1/1} <Ar> {G/4014.2/1} <Tr>.

{G/4480/1}, accepted by the board of TIBC on 27 December 2004 {G/4490/1}.
{G/4983/1}

Including Yousef 1W [129] {C1/3/28}; Saud 1W [35] {C1/2/8} & [39.2] {C1/2/9}; Dawood 1W [32] {C1/1/9}.
Yousef IW [133] {C1/3/30}.

Saud 1W [34] {C1/2/8}, [299] {C1/2/62}, [424] {C1/2/87}.

Dawood 1W [33] {C1/1/9}, [68] {C1/1/16}.

Dawood London 1W [38} {L.1/2/12}
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802.

803.

804.

805.

Whatever the wording used, the assertions have in common a lack of specificity.

Neither Saud nor Dawood made any attempt to explain why they never made any enquiry
about what the role of that ‘representative office’ or ‘presence’ might have been, or why
g: 703

they remained ignorant in that respect. Yousef put it in the vaguest of term

“Before May 2009, I was aware that the Money Exchange had some sort of
representative office in Bahrain but not that it engaged in any substantial financial
activity. I assumed that it played a role (although I did not know what) in the
authorised business of the Money Exchange. I believed that the representative
office had been present in Bahrain for a number of years and that John Potter,
whom I knew a little, worked there. I never visited the representative office in
Bahrain.”

In his witness statement for the London Proceedings, AHAB’s “trusted business
adviser”,”°* Mr. Hindi, addressed his own and the AHAB partners’ knowledge of ATS
and TIBC.”® He did not mention a ‘representative presence’, and asserted that “I had
never heard of either of [ATS or TIBC] before May 2009 and was entirely unaware of
their activities”.”%% His omission of an express reference to AIH risks being overlooked,
but is telling in light of the evidence that showed his involvement with AIH, including
participation at the very meeting at which the Partners resolved for its formation.”®” Tt
must be inferred from the absence of a denial in that respect, that he was aware of AIS
and AIH.

Indeed, it is plain beyond argument from the foregoing and even without reliance on the
evidence of Dr Al Mardi which AHAB secks to refute, that the AHAB Partners were

aware of and approved of the activities of the Financial Businesses. In addition to the

703
704
705
706
707

Yousef 1W [133] {C1/3/30}

Yousef IW [18] {C1/3/5}

Hindi London 1W [82-87] {C1/20/23-24}.
Hindi London 1W [82} {C1/20/23}
{H29/55/1} and above.
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806.

1.1

807.

808.

foregoing relating to their establishment and operations, very many documents recovered
from AHAB H.O. locations or bearing Suleiman’s signature refer to the Financial
Businesses. Many facility-related documents signed by Suleiman and referring to the
Financial Businesses which were in AHAB H.O. files are examined by the Defendants in
their closing submissions and listed therein.”*®

While by no means exhaustive, the volume of just these in their Annex {E1/17.1}
examined and listed by the Defendants at approximately 100, is significant. I accept and
adopt their analysis of these documents. Following as taken from their submissions, are
particular observations about the involvement of Abdulaziz, Suleiman and Saud, which I
accept.

Abdulaziz

Abdulaziz was fully aware of AIH and AIS (which did not become ATS until after he
was incapacitated). Documents within AHAB H.O. or Saud’s villa demonstrate that he
was involved in their activities. Examples of relevant evidence, in chronological order
(most of which were put to Saud in cross-examination and none of which are on AHAB’s
Forgery Schedule) are as follows:

As set out above, AHAB first resolved to incorporate AIH on 9 October 1983: the board
resolution to that effect was signed by Ahmad and Suleiman, and was found in Saud’s
villa.”® There was then another meeting the following year, convened by Abdulaziz, in
order for him to set out his proposal in relation to AIH for presentation to the State of

Bahrain. This resulted in a further resolution signed by Abdulaziz, Suleiman, and Mr.

708
709

{E1/17/11-49} and Annex {E1/17.1}.
Board Resolution: {G/993/1} RV .
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809.

810.

Hindi,”'° which was also found in Saud’s villa. These documents were plainly considered
important given they were retained after his death, and either identified by the Younger
Algosaibis as being significant when they conducted their rapid sweep of files in the
Money Exchange and Head Office, or were already in Saud’s possession prior to May
20009.

In July 1986, Dr Sami, who was General Manager of AHAB’s Accounts Department at
that time,”!! received telexes from Mantrust, Bahrain, which referred to AIH accounts.’!?
They were in a file within one of the AHAB H.O. archives. Those telexes do not support
the suggestion that AIH was merely a representative office of the Money Exchange since
it was referred to as being distinct, and queries which were raised were specific to AIH,
including as to “USD 4MM LENT BY AIH TO YOURSELVES.”

Amongst the documents found in Saud’s villa were two copies of a generic letter on AIH
headed paper, dated 15 June 1987, outlining the delegation of signing authorities in
relation to AIH, signed by Abdulaziz (and Al Sanea).”!3 The letter also referred to AIS.
Again, this document because of where it was located, was either identified by the
Younger Algosaibis as being significant, or was already in Saud’s possession. The letter
contains a paragraph that is very telling of the intended relationship between the Money

Exchange and AIH:

“It should be noted that our sister company, Ahmad Algosaibi & Bros.
Co., Money Exchange Commission & Investment, is authorized to act as
treasury for this company in which capacity it will place deposits, execute

710
711
712
713

{H29/55/1} MV <Ar> {H29/55.1/1} <Tr>.

Fakhri 1W [9] {C1/7/3}

{G/1091/1} MHO-A and {G/1093/1} MHO-A; put to Saud {Day56/92:6} — {Day56/94:4}.
{G/1123/1} MV and {G/1124/1} BV put to Saud {Day56/94:5} — {Day56/95:24}.
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811.

812.

loan drawdowns/repayments and other related transactions for this
company”.

In February 1989, Abdulaziz attended a signing ceremony in Bahrain in relation to a
Euro-Note facility between AIH on the one hand, and Lloyds Bank plc, Banque
Indosuez, American Express Bank Ltd and Arab Banking Corporation BSC on the
other.”'* Saud was also due to attend; although he was vague in cross-examination about
whether he actually did,”*® there is nothing to suggest that he and Abdulaziz did not do
so. Further, there can be no question that Abdulaziz, the “authoritarian man who
maintained very firm control” (according to Saud’'®), would not have been fully aware of
AIH and the transaction it was entering into.

A file within AHAB H.O. belonging to Badr contained an invoice from TWH
Management Ltd (“TWH”) addressed to a range of companies, including AIH and
AHAB (as well as Saad Investments Inc, presumably an Al Sanea entity). In the invoice
AIH was referred to by its full name of “Algosaibi Investment Holdings EC”. The
invoice was dated 24 May 1990 and was in the sum of £205,000.”!7 In the same file was
a letter of the same date from TWH to Abdulaziz, again expressly referring to ATH,”!®
and a letter from Abdulaziz on the same subject, which suggests that he was well aware
of the issue at stake although disclaiming responsibility for Al Sanea's role on behalf of
Saad.”'” Whilst the subject matter is not material for the purposes of these Proceedings,

these documents demonstrate Abdulaziz’s active involvement in a matter involving and

714
715
716
717
718
719

{G/1220/1}
{Day53/108:23} — {Day53/115:13}

Saud 1W [404] {C1/2/83-84}

{G/1296/1} MHO-3; put to Saud {Day56/91:18} — {Day56/92:5}.
{G/1295/1} MHO-3

{G/1308/1} MHO-3 <Ar> {G/1308.1/1} <Tr>.
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813.

814.

815.

816.

817.

expressly referencing AIH.

The summary of board resolutions of the Money Exchange for 1991, signed by
Abdulaziz and Suleiman, at item 12 expressly referred to AIH as being owned by the
Money Exchange.”?°

Within one of Badr’s files in AHAB H.O., described as containing “Correspondents (sic)
between Maan Al Sanea and Abdul-Aziz Algosaibi”, were minutes of a meeting of the
board of directors of AIH which had taken place on 4 April 19967?! in Manama, Bahrain.
Abdulaziz was recorded as being present, having chaired the meeting, and he signed the
minutes. Present also was Al Sanea while Suleiman and Yousef were represented by
proxy. The minutes record authorising Mr. Astley-Cooper, Investment Manager of AIH
who had also been in attendance, to sign an application to invest US$1m in a leasing
fund on behalf of AIH.

Within Money Exchange files were examples of a letter sent to banks on 1 June 1999
enclosing Money Exchange and AHAB accounts. The letters bore Abdulaziz’s signature.
Some concluded:

“Should you wish to discuss any suggestion which you may have in this respect,
please contact John Potter at Algosaibi Investment Holdings, Bahrain”

Examples include letters to Burgan Bank, Arab Bank plc and MashreqBank plc.”?? A
variation of the letter sent to Riyad Bank referred the addressee to Mr. Stewart at AIS.7?3
Within Badr’s files from his office at AHAB H.O. were documents from 1999 relating to

Al Baraka Investment & Development Company and AIS, including:

720
721
722

723

{G/1425.1/1} <Ar> {G/1425.2/1} <Tr>.

{G/1651/1} mMHO-3; put to Saud {Day56/115:18} - {Day56/116:16}.

Burgan Bank {G/1923/1}; put to Saud {Day56/116:17} - {Day56/118:4}. Arab Bank plc {H23/133/1} and
MashreqBank plc {H23/570/1}.

{H23/706/1}
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818.

(1) An AIS Board Resolution dated 23 July 1999 resolving to accept a US$20m
murabaha and lease facility on terms and conditions contained within a
commercial cooperation letter dated 7 July 1999.72* 1t was signed by Abdulaziz,
and is on AIS headed paper, which stated that AIS was represented in Bahrain by
AIH.

(2) A Money Exchange Board Resolution dated 16 October 1999, authorising
Abdulaziz to act on its behalf in its capacity as guarantor of AIS in relation to a
commercial cooperation letter dated 11 October 1999.7>5 The Board Resolution
was signed by Abdulaziz.

3) The commercial cooperation letter of 11 October 1999 itself appeared on the
same file having been signed and sent by the counter-party Al Baraka Investment
& Development Co. It was again counter-signed by Abdulaziz.”?¢ It related to a
murabaha and lease facility to be renewed in the sum of US$30m.

AHAB H.O. files also contained facility agreements and other related documents signed

by Abdulaziz where one or more of the Financial Businesses was a party. These include:
(1) A Supplemental Agreement with Crédit Agricole Indosuez dated 10 May
2000 relating to a Short Term Loan Facility, Foreign Exchange Line and Standby
Letter of Credit Facility.””” The parties were AHAB and AIH jointly and
severally. Abdulaziz had initialled each page and signed on behalf of each of
AHAB and AIH. The borrowing was for at least US$90m, based on a stated

amount for the short term loan facility of up to US$40m and the standby letter of

724
725
726
727

{H9/56/1} MHO-3; put to Saud {Day56/119:12} — {Day56/121:6}.
{H9/62/1} MHO-3; put to Saud {Day56/121:7} — {Day56/122:13}.
{H9/54/1} WHO-3; put to Saud {Day56/122:15} — {Day56/123:6}.
{H2/155/1} MHO-A; put to Saud {Day56/118:5} — {Day56/119:11}.
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credit facility up to US$50m.

(2) A credit facility agreement dated 16 September 2000 between AIS and
AIH as the Obligor, AHAB as the Guarantor, and Commercial Bank of Kuwait
was within AHAB H.O. archive files. It related to a facility of US$10m and was
initialled on each page, and signed by Abdulaziz on behalf of each of AIS, AIH

and AHAB.”?8

819. Additionally, an AHAB board resolution resolving to issue a continuing guarantee
covering the obligations and liabilities of AIS in relation to that facility was within the
same AHAB H.O. file, and again signed by Abdulaziz.”*

820. In light of this documentation it cannot sensibly be suggested that Abdulaziz was
unaware of AIS and AIH, or their role in raising finance for AHAB.

Suleiman

821. It is suggested by AHAB, in particular by Mr. Hindi and Saud, that Suleiman’s lack of
confidence meant that he would have sought advice and discussed the Financial
Businesses, had he been aware of them.’** But this would ignore the compelling
documentary evidence that he was aware of all of the Financial Businesses.

822. As already mentioned above, Suleiman attended the board meetings at which the
incorporation of ATH was agreed, and he signed both resolutions to that effect.’3!

823. He also signed Money Exchange Board Resolution R/40/91 dated 26 May 1991 which

referred, at the fourth paragraph, to AIH being owned by the Money Exchange. Copies of

728
729
730
731

{H2/14/1} MHO-A; put to Saud {Day56/123:7} — {Day56/125:5}.
{H2/13/1} MHO-A; put to Saud {Day56/125:6} — {Day56/126:3}.

Hindi London 1W [86] {C1/20/24} and Saud 1W [37] {C1/2/9}.

{G/993/1} MV put to Saud {Day56/132:11} — {Day56/136:16} and {H29/55/1} MV <Ar> {H29/55.1/1} <Tr>.
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824.

825.

that board resolution were found in two of Saud’s files from AHAB H.O.,”3? and it is not
on the Forgery Schedule.

Suleiman also signed various facility-related documentation. A selection of these
documents were put to Saud in cross-examination, and examples of these are set out at
Annex {E1/17.1} to the Defendants’ Submissions and are all from AHAB H.O. files. The
majority of those referred to are not included in AHAB’s Forgery Schedule and where
they are, that is expressly stated. Where they refer to ‘AIH’ and or ‘AIS’ those terms
were written out in full, making clear that the ‘A’ stood for Algosaibi and therefore that
they were Algosaibi companies. Insofar as it might be said that Suleiman would not have
understood where they were written in English, at least some of the documents were in
Arabic. Furthermore, many of the documents can be found in files maintained by Badr,
and one of the purported reasons he was retained by Suleiman after the death of
Abdulaziz is that he spoke English,”** and could explain the documents to him. Whether
the documents are or are not alleged to be forgeries, the fact that they are in Head Office
files (principally in files maintained by Badr) and that they specifically refer to the
Financial Businesses means that Suleiman and Saud in particular must have been aware
that those entities existed, and of their role in raising finance for AHAB.

The documents set out and discussed next below from the Defendants’ Submissions are
said not to represent all of the documents referring to AIH and/or AIS/ATS which were
in AHAB H.O. locations, or bearing Suleiman’s signature. They are presented merely as

examples. Many more facility-related documents signed by Suleiman and referring to the

732

733

{H22/191/1} MHO-A <Ar> {H22/192/1} <Tr>. Two copies in the N files: {N/209/1} MN-3/03 <Ar>, {N/209/3} HN-
3/03 <Ar>.
Saud 1W [132} {C1/2/26}
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826.

Financial Businesses which were in AHAB H.O. files are included in Annex {E1/17.1}

which itself is not comprehensive, as it only covers those which were put in cross-

examination to Yousef, Saud and or Dawood. Nevertheless, the volume of even the

following selection of documents is significant.

The facility-related documentation includes:

(1) Documents relating to Al Baraka Investment & Development Company (“Al

Baraka”) including:

(1)

(i)

(iii)

An AIS Board Resolution, on AIS headed paper expressly referencing that
it was represented in Bahrain by AIH, resolving to accept a US$20m
murabaha and lease facility from Al Baraka.”?* The resolution dated 23

July 2001, was signed by Suleiman for and on behalf of AIS.

Within an AHAB H.O. archive file, a promissory note on AIH headed
paper issued by AIS in favour of Al Baraka in the sum of US$20m, dated
30 June 2002.73> What seems to be an earlier copy of the same document

was also within Badr’s files.”3¢

The same AHAB H.O. archive file contained more than 20 promissory
notes from ATS to Al Baraka, and other relevant documents, as set out in
Annex {E1/17.2}. That so many documents exist in one file, each referring
to ATS and signed by Suleiman (and which do not appear on the Forgery

Schedule) demonstrates overwhelmingly Suleiman’s knowledge of ATS.

734
735
736

{H9/55/1} MHO-3; put to Saud {Day57/10:24} — {Day57/12:1}.
{H3/4/1} WHO-A <Ar> {H3/4.1/1} <Tr>.
{H9/57/1} MHO-3 <Ar> {H9/57.1/1} <Tr>. Both versions put to Saud {Day56/136:17} — {Day56/137:11}.
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2) Credit facility agreements and associated documents relating to Commercial

Bank of Kuwait, including:

(1) A credit facility agreement dated 18 September 2001737 and apparently a
renewal a year after the facility, signed by Abdulaziz. Again, the
agreement was between AIS and AIH as obligor, AHAB as guarantor and
the bank as the lender. In cross-examination, Saud agreed that it might be
Suleiman who had initialed the pages.”*® Suleiman had also signed on
behalf of each of AIS, AIH and AHAB.

(i)  An AHAB Board Resolution in which AHAB resolved to act as guarantor
of AIH in the same transaction dated 22 September 2001. This was within
the same AHAB H.O. file and also signed by Suleiman.”’

(i11)) A further credit facility agreement dated 2 May 2002, signed by Suleiman
on behalf of each of AIS, AIH and AHAB.740

(iv) A continuing corporate guarantee from AHAB in relation to that facility,
expressly referring to AIH, signed by Suleiman.”*!

3) Facility-related documentation concerning National Bank of Bahrain including:

(1) A confirmation of credit facility, addressed to AIH at its address in
Bahrain, dated 20 November 2001742, It related to a revolving short-term
loan facility of US$5m and was signed by Suleiman on behalf of each of

AIH, AHAB, and himself as a guarantor, and likewise Abdulaziz and the

737
738
739
740
741
742

{H2/23/1} MHO-A; put to Saud {Day56/137:13-25}.

Saud xx {Day56/137:21-25}

{H2/25/1} mHO-A; put to Saud {Day56/138:6} — {Day56/139:24}.
{H2/41/1} MHO-A; put to Saud {Day57/1:12} — {Day57/2:7}.
{H2/42/1} MHO-A; put to Saud {Day57/2:8-18}.

{H2/26/1} mMHO-A; put to Saud {Day56/140:5} — {Day56/141:8}.
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heirs of Ahmad as guarantors.

(i1)) A further facility letter entered into between that bank and the Money
Exchange on the same date, which included a “Guarantor Line” of
USS$5m “To cover your corporate guarantee covering Revolving Short
Term Loan to Algosaibi Investment Holdings E.C.”. Copies of that
document were in two different files at AHAB H.O., the only difference
being that one bore Money Exchange stamps and the other did not.”*3

(ii1)) A further confirmation of credit facility in the same amount and again
addressed to AIH in Bahrain, dated 22 September 2002.74 Whilst on that
occasion Suleiman did not sign on behalf of AIH, he signed on behalf of
all of the other parties and AIH was clearly referenced on the signature
page.

(iv) A further facility letter between the bank and the Money Exchange signed
by Suleiman referencing an irrevocable guarantee to cover facilities
granted by AIH.#

v) Within the same file, an undated Board Resolution on AIH headed paper
appointing Suleiman and Al Sanea to execute various specified powers in
relation to National Bank of Bahrain, signed by Suleiman.”#6

4) Documents relating to Mashregbank:

(1) A continuing guarantee from AHAB dated 12 October 2003 in relation to

{H2/27/1} mMHO-A and {H5/3/1} MHO-A,; put to Saud {Day56/141:9} — {Day56/142:3}.
{H2/46/1} MHO-A; put to Saud {Day57/2:19} — {Day57/4:10}.

{H2/47/1} BHO-A; put to Saud {Day57/4:11} — {Day57/6:3}.

{H2/153/1} mMHO-A; put to Saud {Day57/6:6} — {Day57/7:6}.
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facilities granted to AHAB “and its subsidiary companies as listed on
Page 3.4 The list of subsidiary companies includes AIH and ATS,
amongst others. The guarantee was apparently given in the names of the
AHAB partners individually. Suleiman signed as “attorney in fact” on
behalf of all of them, including Saud, alongside a ‘Sign Here’ sticker
(which suggests a direction to Suleiman and, contrary to AHAB’s wide
spread allegations of forgery, suggests a genuine signing process), and on
the same page as the list referencing AIH and ATS.

(i) A Facilities Letter Agreement dated 30 August 2006 and addressed to AIH
(via AHAB) at its address in Bahrain, in the total sum of US$429m.”*® The
document was signed on each page by Suleiman’®® (with his signature
verified by an officer of the Saudi British Bank).

%) An AHAB Board Resolution dated 28 August 2004 resolving to accept and sign
a credit facility agreement between ATS as obligor, AHAB as corporate
guarantor, and Sabanci Bank plc.”*° It was signed by Suleiman on behalf of
AHAB, himself personally, and the heirs of Ahmad and Abdulaziz; the signature
is on the Forgery Schedule as being matched.

(6) Credit facility agreements between ATS and Gulf Bank KSC which set out the

full address of ATS in Bermuda and that it was represented in Bahrain by AIH:

747
748
749

750

{H4/107/1} MHO-A; put to Saud {Day57/7:10} — {Day57/9:20}.

{H2/96/1} MHO-A; put to Saud {Day57/9:21} — {Day57/10:23}.

Another copy of this document {G/5400/1} is on the Forgery Schedule and is also said to have been manipulated and is
dealt with at {E1/27} of the Defendant’s Closing Submissions and see Section 5 of this Judgment.

{H5/78/1} MHO-A; put to Saud {Day57/12:6} — {Day57/13:19}.
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(@

(i)

An agreement dated 25 July 2006 in the sum of US$258m.”! It bears
Suleiman’s signature on behalf of ATS dated 1 August 2006. This
document is on the Forgery Schedule and is also said to have been
manipulated. It is dealt with at E1/27 of the Defendants’ Closing
Submissions and in Section 5 of this Judgment.

An agreement dated 23 June 2008 in the sum of US$277m, signed by

Suleiman on behalf of ATS.75? This document is on the Forgery Schedule.

(7 Addendums to credit agreements with SAMBA:

(@)

An addendum dated 13 January 2007 sets out a number of facilities,
including “Facility No. 4” the purpose of which is stated as being:”3

“To issue Stand By Letter of Credit (SBLCs) to support Murabaha
transactions done by Al-Gosaibi Trading Services (ATS)”

Suleiman had signed the addendum on each page. It was put to Saud in
cross-examination that he too would have been aware of this agreement,
since he benefited personally from one of the other stipulated facilities (a
credit card), and was on the credit approval committee of SAMBA. Whilst
it is his case that he did not take part in the SAMBA approval process in
relation to AHAB facilities,”>* he appeared to accept, that he must have
been aware that they were being discussed in order to have recused

himself (his evidence in cross-examination being that he left the room’>?).

751
752
753
754
755

{H2/88/1} MHO-A; put to Saud {Day57/13:14} — {Day57/15:18}.
{G/6753.3/1} MHO-3; put to Saud {Day59/52:23} — {Day59/53:13}.
{H2/120/1} MHO-A; put to Saud {Day57/127:1} — {Day57/135:15}.
Saud 1W [199] {C1/2/43}.

Saud xx {Day57/134:12-20}
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®)

(i)

(iii)

He accepted that he may have been aware of the agreement:”>¢

0: Suleiman is the gentleman signing this agreement,
which we see from {H2/120/7).

A: This is page 7, okay, because the bottom is -- ah,
yes, Sir.

0: But I am suggesting that you would have been
aware of this agreement.

A: I may have, yes.
There was another addendum a year later, dated 26 January 2008, which
also referred to the issue of payment guarantees in the context of ATS.
Two versions of this document were found in AHAB H.O. files. A copy
signed by Suleiman was within one of the Saud Files,”>” with his signature

738 was in the

appearing alongside ‘Sign Here’ stickers. An unsigned copy
same file as the 2007 addendum.

The addendum dated 16 February 2009 again referred to ATS in the same
terms as the previous addenda. Saud accepted in cross-examination that it
was signed by him. It was in one of the files maintained by him or on his

behalf.”>® An earlier unsigned version was in the same file.”s

Documents relating to agreements between AHAB and ATS on the one hand,

and Barclays plc on the other:

756
757
758
759
760

Saud xx {Day57/129:11-17}

{H21/48/1} mMHO-SA1; put to Saud {Day49/90:13} — {Day49/92:18} and {Day55/5:11-25}.
{H2/73/1} MHO-A; put to Saud {Day57/135:18-20}.

{H21/33/1} BHO-SA1; put to Saud {Day50/35:12} — {Day50/42:4}.

{H21/38/1} MHO-SA; put to Saud {Day55/4:12} — {Day55/5:10}.
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827.

(i) A first supplemental agreement dated 7 June 2007.7¢' This document is on
the Forgery Schedule, and is also said to have been manipulated (see
Section {E1/27} of the Defendants’ Closing Submissions and Section 5 of
this Judgment). Suleiman’s signature was on behalf of AHAB, and
appears immediately above a reference to ATS. The document is
addressed to both AHAB and to ATS, and the facility is clearly described
as being for ATS.
(i1)) A third supplemental agreement dated 4 December 2007 referring to
facilities as amended totalling US$90m.’®> The document bears
Suleiman’s signature at the foot of each page, alongside a handwritten
amendment to an interest rate on the third page, and on the final page on
behalf of AHAB, again above text referring to ATS. Whilst this document
is on the Forgery Schedule, only one of the three signatures is said to be
matched.
Further, of course, AHAB now positively relies upon facility documents it alleges were
manipulated that expressly refer to facilities made available to ATS’® and to AIH.76*
That, in and of itself puts paid to any credible suggestion that Suleiman could possibly
have been ignorant of either the existence of these entities, or their role in raising finance
for AHAB. This is because AHAB’s allegation of manipulation implies that the
document in question would actually have been put before Suleiman for his signature,

albeit falsified as to the true amount being borrowed. This was ventilated in the course of

761
762
763
764

{H2/126/1} MHO-A; put to Saud {Day57/15:19} — {Day57/16:24}.

{H2/132/1} MHO-A; put to Saud {Day57/16:25} — {Day57/18:6}.

Gulf Bank KSC; Gulf Investment Corporation (AIS); Gulf International Bank; Al Ahli Bank of Kuwait; Barclays.
Mashregbank.
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828.

AHAB’s Amendment Application:’%3

MR. QUEST: My Lord, I am dealing at the moment with the case about
the manipulation of these documents. Clearly there is an
issue -- again, one that has been ventilated quite a lot in
the past -- about partner knowledge of the Money
Exchange, of ATS and of TIBC. Saud and Yousef have
both given evidence about that.

CHIEF JUSTICE: 1 think at the very least you would be prepared to accept
then that on the face of these documents, whatever else
they may stand for, there is evidence that contradicts that
aspect of your case?

MR. QUEST: Clearly, on the face of these documents, there is a
reference to ATS receiving a facility in a substantial
amount.

CHIEF JUSTICE: Yes. Well, we will duly note that ...

There is also evidence of AHAB H.O. secretaries dealing with correspondence on

Suleiman’s behalf which referred to the Financial Businesses, in particular a draft letter

dated 28 January 2009 from Suleiman to Dr Al-Eisa of SAMBA, which stated:

“In December 2008 as we then explained, Algosaibi Trading Services (ATS)’s
metal trading business is supported by lines of credit for the discount of trade
bills, and funding is required to bridge payment obligations on occasions when
receivable settlements which are delayed. (sic)

Over the past few years, ATS’s business has seen significant growth, Whereas
under normal circumstances, the gap between settlement of ATS’s trade
obligations and matching receivable payments can be handled out of the
company’s own resources, the prevailing credit squeeze is making this
significantly more difficult.

In the circumstances we require temporary addition financing (sic) for USD 180
Million over our standby L/C, for six months until such time as the global
banking system has reverted to normal”.
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{Day27/126:3-16}
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829.

830.

The letter was found in the electronic files of both Mr. Basha John and Mr.
Shabiudeen.’®® As was put to Saud in cross-examination, those secretaries must have
been acting on instructions: Suleiman must have been aware of the drafting of this letter
and its content relating to ATS.”¢
In fact, Saud would also have been aware of this letter. Obtaining additional financing
from SAMBA around this time is something that he accepts he was involved in.”®® The
reference to “December 2008” in the Suleiman draft letter is likely to be a reference to a
letter dated 13 December 2008 which had been sent by Saud to SAMBA a copy of which
is contained within one of the Saud Files.”®® He accepted that the signature looked like
his.”’® Saud’s letter in places contained identical wording to the draft intended to be sent
by Suleiman. Saud’s letter contained the following description of ATS and its funding
requirements:

“Dear Mousa,

In February 2005, you put in place for us a standby L/C facility of US$

120 million, which is used to support the activities of our sister company

Algosaibi Trading Services (ATS).

As we then explained, ATS’s metal trading business is supported by lines

of credit for the discount of trade bills, and funding is required to bridge

payment obligations on occasions when receivable settlements which are

delayed.

Over the past few years, ATS’s business has seen significant growth.

Whereas under normal circumstances, the gap between settlement of
ATS’s trade obligations and matching receivable payments can be
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{G/7443/1} MHO-e and {G/7444/1} BHO-¢; put to Saud along with the letter from Saud to SAMBA of {Day57/18:7}
- {Day57/22:15}.

Saud xx {Day 57/21:14-16}.

Saud 1W [205]-[209] {C1/2/44-45}

{H21/62/1}_MHO-SA1

Saud xx {Day50/6:21-25}
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handled out of the company’s own resources, the prevailing credit
squeeze is making this significantly more difficult”.

831. When Saud was asked about the references to ATS in his letter, his response was evasive
to the point of incoherence:”"!

0. But, Mr Algosaibi, how can you accept that you signed this letter
on your uncle's instructions whilst at the same time suggesting that
both you and your uncle were ignorant of Algosaibi Trading
Services?

A. I wasn't involved in Bahrain operations nor they reported to me;
they reported to Maan Al Sanea. And what they -- what Maan Al
Sanea, what they managed historically present, yani, at the same
time, I have no knowledge. This is Mr Maan Al Sanea's domain.
You know, they report to him, yani, what they call the companies.
If I was asked to sign something, I would -- I would sign to help
out in the business. [ wouldn't, you know, think it. And in this case,
most likely [ was under the guidance of my uncle for some reason,
I -- [ — they said, "Your uncle is not there, sign this," so I signed it
to help out, as instructed.

0. That wasn't my question, Mr Algosaibi. I'll ask it again.

A. Yes.

0. How can you at one and the same time accept that you signed this
letter —

A. Yes.

0. -- and yet say that you and your uncle were ignorant of Algosaibi

Trading Services?
A. 1 didn't speak for uncle, I'm speaking of myself here.
0. Then speak for yourself.

A. Yes.

7 Saud xx {Day57/24:4} - {Day57/25:15}
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832.

833.

834.

835.

0. How can you say, having signed this letter, that you are ignorant
of what you refer to as "our sister company Algosaibi Trading
Services"?
A. I didn't repeat the words as you mentioned them. But I said,
Algosaibi Money Exchange, we knew that they had business there
in Bahrain; they reported to Maan Al Sanea. Huh? And that they
did not report to me. So my ignorance because I did not get
involved in that business. Simple.
I accept that these letters provide a striking illustration of the understanding of both
Suleiman and Saud that ATS existed and of its role in AHAB’s borrowing.
Suleiman’s knowledge of the Financial Businesses can further be seen from other
documents, including a memo of 15 December 2003 from Al Sanea to Badr which
enclosed documentation for review and signature by Suleiman, referring to the following
which were said to be attached:””?
“2. Share Transfer Forms — The Bahrain Monetary Authority
requires the enclosed Bill of Sale and Schedule of Sale to be
resigned and submitted to them for the year end auditing of TIBC.

3. Mashreq Bank - Account opening form for Algosaibi
Trading Services Ltd., Bahrain™.

Item 1 being Guarantees for Al Baraka, and item 4 being signature pages for Al Baraka.
Whilst it is not clear exactly what Al Sanea forwarded, as already noted above, there
were numerous documents relating to that bank, signed by Suleiman in the same file in
which this memo was found. Under Item 1 Guarantees, the memo refers to related
documents “recently signed by Uncle Suleiman”, suggesting that Suleiman would have
had an ongoing involvement with these banking arrangements for TIBC and ATS.

Early on in the process of setting up TIBC, Suleiman signed a BMA Personal
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{H3/155/1} MHO-A; put to Saud {Day57/34:10} - {Day57/36:16}.
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Questionnaire for Directors and Managers.””®> It named the institution as ‘Algosaibi
Bahrain Bank’, but it is clearly a misnomer of the entity that became TIBC. The
document is not on the Forgery Schedule.

836. Iam assisted in relation to the formation of TIBC by the evidence of Dr Al Mardi. Whilst
I did not have the benefit of hearing from Dr Al Mardi directly, and while AHAB would
have me doubt his credibility by ascribing some unspecified ulterior motive to him, there
is no dispute as to his longstanding relationship with AHAB. He is a partner in the law
firm Ahmed Zaki Yamani which has offices in Saudi Arabia and Bahrain, and managing
partner of the Bahrain office. His evidence on this issue is that:

“In 2003 the Algosaibi family decided to set up a bank in Bahrain. As a result,
TIBC was incorporated in Bahrain on 20 May 2003. I received instructions
regarding the setting up of the bank directly from Suleiman, who was then the
Chairman of AHAB, and also from Mr Al Sanea .... Suleiman was fully aware of

the establishment of TIBC and actively participated in it.”7"4

“I received the substantial majority of my instructions in relation to TIBC from
Suleiman directly.”’”

837. When asked about him in cross-examination, while not admitting his credibility, Saud

struggled to cast any aspersions as to the bona fides of Dr Al Mardi:”"®

“Q.  Leaving aside TIBC for the moment, which we will come to later,
do you accept that Dr El Mardi was an honest and reputable
lawyer?

A. I agree that he was a lawyer represented the law firm of Sheikh
Zaki Yamani in Bahrain, yes.

0. He had been a legal adviser to the Algosaibi family and AHAB
since the 1980s, hadn't he?

773 {G/240.47/1}

774 Al Mardi 3A [5] {C2/16/3}

775 Al Mardi 3A[10] {C2/16/5}

776 Saud xx {Day47/33:19} - {Day47/36:2}
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He had been around for a long time. I used to see him a lot, yes.

He had been given powers of attorney and proxies for various
members of the family, including your father and your Uncle
Suleiman?

I -- I'm not aware of that. I wasn't present, [ wasn't here to know
what dealing they had with Mardi or not.

You knew that he had been secretary of the board of directors of
Saudi United Insurance Company?

Huh? Again, who? What?

Secretary of the board of directors of Saudi United Insurance
Company?

He had something about -- to do with the insurance, yes.

Indeed, he was adviser to you on the establishment of a
reinsurance company in Saudi Arabia?

Yes, we sought his advice at the time, yes.

What I was suggesting is that you would not have retained the
services over this length of time of Dr El Mardi unless you had
every confidence in his honesty and probity. Do you accept that?

I -- I wasn't dealing with Mardi. I only dealt with him -- first time I
dealt with him was over the Saudi reinsurance. So you ask me
about events that I was not here, retaining him over several years,
1 did not do that. We -- when we did the reinsurance, we wanted
to -- to work out the articles of association, and ['ve learnt at the
time that the capital joint venture group which I was involved in,
the office, that they — you know, Sheikh Zaki Yamani, have done
them, so we speak to Mardi on the same thing. That's my
recollection. If Maan have consulted Mardi of something or other,
I have no recollection of that, nor it was my, you know --er —

Did you ever hear your father say that Dr El Mardi could not be
trusted?

My father doesn't speak much, sir, to us, you know. He -- he -- you
know, he stutters, he just tells us things like this, but he —
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Did you ever hear your Uncle Suleiman say that Dr El Mardi
could not be trusted?

I did not hear one way or the other, both sides. There was no
comment.

Did you ever hear Yousef Algosaibi say that Dr El Mardi could
not be trusted?

1 did not hear, the subject never came up, so — you asked me about
Mardi, whether he can be trusted or not. I wasn't involved -- yani,
my -- my first initial contact with Mardi was regarding the
establishment of reinsurance. Other than that I had no contacts
with him. Whether he was there before doing something that |
wasn't involved with, maybe, I don't know. [ know what the things
1did”

838.  There are still other documents expressly referring to TIBC in AHAB H.O. files which

show a link to Suleiman. They include:

(1)

(ii)

discovery lists as a “loan file”.

777 {H3/152/1} MHO-A; put to Saud {Day57/36:17} - {Day57/37:16}.

A letter signed by Suleiman on AHAB headed paper to HSBC Bank Middle East
dated 2 December 2003, which noted the willingness of that bank to extend
facilities “fo our recently established subsidiary, The International Banking
Corporation BSC ©, incorporated in Bahrain under Commercial Registration
No. 50830”.77 The letter confirmed that AHAB owned 93% of the shares of
TIBC and that TIBC had a paid up capital of US§100m. There can have been no
doubt in the mind of anyone reading this letter (including Suleiman) as to the
relationship between AHAB and TIBC. It was contained within a file alongside

documentation relating to other facilities, and referred to by AHAB in its

A Chairman’s Statement relating to the unaudited accounts of the Money
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Exchange for the half year ending 30 June 2003, signed by Suleiman.”’® The
fourth paragraph stated:

“Meanwhile, our Bahrain banking subsidiary, The International
Banking Corporation, has been incorporated and will have a paid-
up capital of US$ 100 million. The new bank will commence
operations imminently”.

(iii)) A Statement of the Board of Directors in relation to the Money Exchange
financial statements for the year ending 31 December 2003, signed by Suleiman
and Saud, a further copy of which was located in Saud’s Villa.”” It stated in the
final paragraph:

“In May 2003, a new banking venture named The International
Banking Corporation was established in Bahrain under an offshore
banking license as a 93% subsidiary of the Money Exchange
division. Aside from revaluation gains on equities sold to TIBC by
the Algosaibi Money Exchange, our new banking venture
achieved profitability in its first period of operation and promises
to be an important part of the Group’s financial services business
in the future.”

Saud was unable to explain in cross-examination why there were copies in
AHAB H.O. and his villa (or indeed why it was in his villa at all) and claimed not
to remember signing the statement. The full version of the financial statements
contains an identical Statement of the Board of Directors, therefore also including

reference to TIBC, which also bears the signatures of Suleiman and Saud’®°. The
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{H3/218/1} mMHO-A; put to Saud {Day57/37:17} - {Day57/39:18}.

{H3/161/1} MHO-A and {G/3788/1} BV; put to Saud {Day57/39:20} - {Day57/59:10}.

{F/127/1} BC, with their signatures at {F/127/3}; put to Saud in the context of referring to TIBC within the transcript
range in the above footnote. The financial statements formed part of AHAB’s disclosure described as ‘Collation’
meaning that they were amongst documents “collated by the Investigation Team or an AHAB HO staff member or a
member of the AHAB family (no further source information is available)”. See AHAB’s Key to File Lists {H6/9/6-7};
description relating to “TAB 6 — COLLATION’ in the Money Exchange Hard-Copy File List.
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(iv)

t’8! and it was suggested to

signatures on the two versions are clearly differen
Saud in cross-examination that he and Suleiman had potentially signed the
standalone statement, and then separately the statement once it had been
incorporated into the accounts. He was unable to assist the Court in that respect.
Suleiman’s signature on the financial statements is included in the Forgery
Schedule as being matched, but Saud’s is not; the standalone version of the
statement is not on the Forgery Schedule. Saud and Suleiman must therefore be
taken to be aware of the contents.

A letter to Kuwait Finance House of 6 October 2003 on AHAB headed paper’®?.
The letter bore Suleiman’s signature, alongside a ‘Sign Here’ sticker. It outlined
membership of the Money Exchange board and advised “that Maan Al Sanea
also has Chief Executive responsibility for our Bahrain Banking subsidiary, The
International Banking Corporation and as well as our other financial services
affiliates operating out of Bahrain”. This letter referred specifically to TIBC, but

also made clear that there was not just one entity in Bahrain but more than one

“financial services affiliate” in addition to TIBC. This was put to Saud:”®3

0. What do you think those other financial services affiliates
were?

A. Now or then?

0. Then.
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i.e. {H3/161/1} MHO-A and {G/3788/1} mV.
{H4/105/1} MHO-A; put to Saud {Day57/59:11} - {Day57/61:2}.
Saud xx {Day57/60:21} - {Day57/61:2}
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839.

A. I have no -- the -- the Money Exchange had -- had a
subsidiary in Bahrain which was transferred to a bank.
That -- yes.
Saud was pressed the following day as to when exactly he knew that a subsidiary
had become a bank. This is addressed further in paragraph 852 below.

(v) There are many documents in AHAB H.O. files from 2003 and 2004 bearing
Suleiman’s signature, which relate to shares being transferred by the Money
Exchange to TIBC as set out in Annex E1/17.3 to the Defendants’ Closing
Submissions. The sheer volume and financial significance of these means that
their existence and content cannot have been overlooked by AHAB H.O. staff,
and so Suleiman, and no doubt Saud, must have been aware of them. The shares
were sold to TIBC because of the need to capitalise it: this was clear in a letter
from Al Sanea to Badr dated 27 August 2003, also found in AHAB H.O., which

attached relevant documents for Suleiman to sign:’%*

“I am herewith enclosing the letters addressed to the New bank
regarding the sale of shares for the capital of new bank.

I am also enclosing the previous copies authorizing the sale,

please note that the enclosed documents needs to be executed by

Uncle Suleiman accordingly for book entries and for submittal to

our auditors.”
A selection of the documents relating to those sales was put to Saud in cross-examination
in the context of exploring his knowledge of the Financial Businesses, and it was made

clear that there were more of them.”®> The documents put were as follows:

(1) A Dbill of sale dated 19 May 2003 between the Money Exchange and TIBC
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785

{H3/107/1} ®HO-A
Saud xx {Day57/73:13-24}
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relating to the sale of 144,882 shares in Saudi British Bank.”%® Also relating to this

sale:

(a) An Appointment of Trustee, whereby TIBC appointed the Money
Exchange as its trustee and agreed that the shares would be registered to
the Money Exchange on TIBC’s behalf.”

(b) A letter dated 31 May 2003, from Suleiman to TIBC, on Money Exchange
headed paper, confirming receipt of US$15m.”88

(i1)) A bill of sale dated 19 May 2003 between the Money Exchange and TIBC
relating to the sale of 157,563 shares in SAMBA.7% Also relating to this sale:”°

(a) A letter dated 28 May 2003 from Suleiman to TIBC, on Money Exchange
headed paper, confirming receipt of US$15m and that the shares were in
safe custody under the trust agreement executed with the bank.

(ii1) A bill of sale dated 19 May 2003 between the Money Exchange and TIBC
relating to the sale of 188,916 shares in Arab National Bank.”! Also relating to

this sale: 7

(a) A letter dated 7 June 2003, from Suleiman to TIBC, on Money Exchange
headed paper, confirming receipt of US$15m and confirming that the

shares were in safe custody under the trust agreement executed with the
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{H3/219/1} MHO-A; put to Saud {Day57/66:2-19}.

{H3/68/1} BHO-A; put to Saud {Day57/66:20} - {Day57/68:1}.

{H3/76/1} MHO-A; put to Saud {Day57/35:18} - {Day57/36:16}. A different original version of this letter is on the
Forgery Schedule on the basis of the signature being mechanically applied (Giles) / fused toner powder (Handy):
{G/3360}.

{H3/220/1} mMHO-A; put to Saud {Day57/68:6-16}.

{H3/75/1} BHO-A; put to Saud {Day57/68:17} - {Day57/69:17}. A different original version of this letter is on the
Forgery Schedule, on the same basis as the above: {G/3355}.

{H3/70/1} mMHO-A; put to Saud {Day57/70:1-22}.

{H3/81/1} MHO-A; put to Saud {Day57/70:23} - {Day57/71:6}. A different original version of this letter is on the
Forgery Schedule, on the same basis as the above): {G/3389}.
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840.

(iv)

™)

(vi)

bank.

A bill of sale dated 7 December 2004 between the Money Exchange and TIBC

relating to the sale of 15,488 shares in Banque Al Saudi Al Fransi.”* Also relating

to this sale:”*

(a) A declaration of trust whereby TIBC appointed the Money Exchange as its
trustee, agreeing that the shares although standing in the name of the
Money Exchange in fact belonged to TIBC and were held on trust for it.

A bill of sale dated 7 December 2004 between the Money Exchange and TIBC

relating to the sale of 279,721 shares in Eastern Cement Company.””> Also

relating to this sale:7%

(a) A declaration of trust whereby TIBC appointed the Money Exchange as its
trustee, agreeing that the shares although standing in the name of the
Money Exchange in fact belonged to TIBC and were held on trust for it.

An ISDA Master Agreement dated 15 May 2006 between the Money Exchange

and TIBC,” signed by Suleiman on behalf of both entities’® including on the

schedule thereto.”””

A particularly telling document in an AHAB H.O. file is a letter dated 11 May 2006 on

TIBC headed paper signed by Suleiman as Chairman of the Board of TIBC.8% It does not

appear in the Forgery Schedule and was in Arabic, so there can be no suggestion that he
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{H5/90/1} BHO-A; put to Saud {Day57/71:8-18}.

{H5/91/1} BHO-A; put to Saud {Day57/71:18} - {Day57/72:10}.

{H5/92/1} BHO-A; put to Saud {Day57/72:11-21}.

{H5/93/1} BHO-A; put to Saud {Day57/72:22} - {Day57/73:10}.

{H2/85/1} BHO-A; put to Saud {Day57/74:5} - {Day57/77:12}.

{H2/85/19}

{H2/151/1}MHO-A, with the signature at {H2/151/5}; put to Saud along with the substantive document as above.
{H22/101/1} MHO-SA2 <Ar> {H22/102/1} <Tr>.
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would not have understood the contents when he signed it. The letter requested approval
from the Governor of the BMA to appoint Dr Al Mardi to the board of directors, stating:
“We hope that this request of ours meets with your kind approval, due to the great trust
the shareholders place in (Dr Al Mardi)”. The AHAB H.O. file in which it was found
was one maintained by or on behalf of Saud. Accordingly it seems likely that he was also
aware of this letter contemporaneously, despite his vagueness as regards Dr El Mardi’s
role on behalf of AHAB and more specifically in this respect in cross-examination:8!
“Q. t's perfectly plain, isn't it, that Uncle Suleiman on behalf of the
shareholders is asking the governor of the Bahrain Monetary
Authority, the Bahrain Monetary Agency, for his approval to
appoint Mr El Mardi as a non-executive member of the board of
TIBC?
A. Yes, I don't know.

0. When you say you don't know, do you have no recollection of this
or you definitely don't know anything about this at all?

A. I don't know anything about this.

0. You're sure?

A. Yes, I'm not aware of it nor —

0. You're absolutely sure?

A. This is my recollection. I don't -- I don't remember ever anyone

mentioning this to me during the time that -- or -- I'm reading this
as you're reading it now. This is my ...

0. Anything else?
A. As you read it. No. No.

0. You see, Mr Algosaibi, the document that we are looking at is on
your files. Do you follow?

801

Saud xx {Day52/53:12} - {Day52/54:16}
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Saud

841.

842.

843.

A. Yes, I -- I don't know. You showed me something my Uncle
Suleiman signed, may look like my Uncle Suleiman's signature.
And -- and all I can say, this document says what it says as it says
it, you know?

0. Can you give the court any explanation as to why a copy of this
letter is to be found on your files?

A. Sir, I don't know what he means, my files, for the office has many
files as we collected them. But I have no recollection of this.”

In addition to the documents set out above, the Defendants have shown that there were
many other documents in AHAB H.O. put to Saud in cross-examination, which show his
knowledge of the Financial Businesses. Examples of these are set out below as adopted
from the Defendants submissions.?%2

A set of contact details was found on Mr. John’s computer.’®® It was presumably
maintained on Saud’s behalf since Saud was his primary responsibility.®** A similar
document was also found on Mr. Shabiudeen’s computer.®®> Both contained contact
details for Mr. Potter as General Manager of AIH and of ATS?% and Dr. Al Mardi as
Acting Chairman of TIBC. Saud’s response in cross-examination that “7This is their
paper, you know, secretaries’ stuff %"’ sought, in my view, to evade the obvious that the
secretaries would have no need to keep contact details for people their boss did not need
to contact. The only reason they would need to have those details would be for the use of
Saud, and other AHAB Partners.

A hard copy contact card within an AHAB H.O. archive location relates to “Algosaibi
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At {E1/17/26} et seq.

{G/3/1} BHO-¢; put to Saud {Day57/109:2} - {Day57/114:3}.

Saud 1W [66.1] {C1/2/14} and confirmed in cross-examination including in this context {Day57/112:3}.
{G/234/1} BHO-¢; put to Saud along with the document found on Mr. John’s computer, as above.
{G/3/25-26} and {G/234/26-27}.

Saud xx {Day57/111:19}
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844.

Investment Services Ltd. (Bermuda) represented in Bahrain by Algosaibi Investment
Holdings, E.C.” 3% Tt shows knowledge within AHAB H.O. of the Financial Businesses’
employees, since it lists Mr. Desmond Astley-Cooper amongst others, with telephone,
fax and telex numbers, and has handwriting adding in Mr. Yaseen Khan and Mr. Martin
Lathan. In fact, Mr. Astley-Cooper was known to Saud as far back as 1994. He had
written to Saud on 15 June 1994,3% on AIS letterhead and stated:

“It was a pleasure to see you yesterday with Richard Neasham and
Richard Thomas of United Bank of Kuwait. They both told me that they
enjoyed their meeting with you very much, and in particular looking at the
various antiquities that you have in your office.

We have excellent business relations with UBK, particularly on the
Islamic finance side and I am sure this meeting will help develop this
further.

Lastly, I hear that your wife gave birth to a fourth daughter on 13™ June.
May I offer my congratulations and wish you and your family well.”

Saud accepted the handwritten annotation on the letter as being his®!?, and it was within a
file expressly labelled with his name:*'! he must have seen and read it. The letter
provides a useful illustration of Saud’s understanding of the Financial Businesses:

(1) It is on AIS headed paper, which gave its address in Bermuda and stated that it
was represented in Bahrain by AIH. There can have been no doubt in Saud’s
mind that there were multiple entities.

2) It evidences Saud meeting banks on behalf of the Financial Businesses. The

suggestion that he would have done so without having an understanding of what
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{G/233/1} BHO-A; put to Saud {Day57/114:4} - {Day57/115:1}.
{G/1557/1} BHO-A; put to Saud {Day57/115:2} - {Day57/123:7}.
Saud xx {Day57/115:2-8} and again {Day57/116:9-11}.

The spine is {G/220/1} BHO-A <Ar> {G/220.1/1} <Tr>.
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845.

846.

those entities did, or what was being sought from the banks, does not stand up to
scrutiny. It was not merely “a chitchat” as Saud suggested.’!?

3) In particular, it shows Saud being aware that the Financial Businesses were
undertaking transactions “on the Islamic finance side”, and were not simply an
extension of what he says were the Money Exchange’s authorised functions of
trading as a currency exchange and remittance operation, operating an American
Express franchise and holding Algosaibi investments in real estate and shares.?!3

4) It also demonstrates that Saud was familiar with a Financial Business employee
in addition to Mr. Potter. It follows that he must have been aware of what they
did within the Financial Businesses.

A Personal Declaration relating to ATS contained Saud’s name and some details in
relation to him. From the notes to the Declaration it apparently related to his beneficial
interest in ATS as they explain that any person holding 5% or more must declare.?'4
Whilst not fully completed, it was nevertheless within an AHAB H.O. archive file,
specifically one of those described by AHAB in discovery as being a “loan file”. Saud’s
responses in cross-examination merely focused on the address given on the document for
AHARB itself being wrong, suggesting that that was indicative that the document was not
genuine. He failed to explain why his name would have been on the document, or why it
would even exist, had he been ignorant of the Financial Businesses as he asserts.

In 2003, an un-named secretary of Saud’s contacted Mr. Potter asking if Saud could use

an office in Bahrain to conduct a job interview on Sunday 30 November 2003, as

812
813
814

Saud xx {Day57/118:22}
Saud 1W [83] {C1/2/18}
{H3/204/1}MHO-A; put to Saud {Day57/144:15} - {Day57/146:11}.
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847.

848.

indicated by a memo from Mr. Potter to Al Sanea to that effect found in a Money
Exchange file.®!> Saud in his written statement said: “I have never asked to visit or use
the AHAB representative offices in Bahrain™®'® and suggested that perhaps it had been
the Managing Director of Arabian Pipe Coating (“APCO”) who, upon Saud’s
suggestion, had made the request, wanting to interview potential employees to work in
Jubail. In cross-examination his answer repeated this in part, insisting that his discussion
with the MD of APCO was about using the Money Exchange’s office in Bahrain.3!7
However, contemporaneous emails, put to Saud in cross-examination, showed that it was
in fact Saud who suggested he would himself conduct the interview on 30 November
2003 at ATS’ offices in Bahrain:

“The date of sunday 30" Nov is fine with me. May I suggest Bahrain as a venue for the

meeting 8!8

The interviewee related to an AHAB Pepsi project in Iraq rather than to APCO in Jubail.
Regardless of whether the interview actually took place (Saud suggested it did not), for
his secretary to have actually contacted Mr. Potter means there must on Saud’s part have
been sufficient awareness of the ATS offices for him to want to actually use them.

As discussed in other places in this Judgment, from at least 2004, Saud was involved in
the borrowing relationship with SAMBA and was party to a considerable amount of
correspondence relating in particular to the details of the collateral provided by AHAB.
That issue becomes relevant in the context of Saud’s knowledge of the Financial

Businesses, because references to ATS and Islamic trade agreements run through the

815
816
817
818

{G/3684/1}; put to Saud {Day57/146:12} - {Day57/147:8}.

Saud 1W [464] {C1/2/94}

Saud xx {Day57/147:1-8}

{G/3680.1/1} BHO-A; put to Saud with the memo from Mr. Potter so included in the above.
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correspondence, including:

(@)

(i)

A letter found in the N Files, from Saud as MD of AHAB to Mr. Al Mousa of
SAMBA, dated 27 November 2004,3! and which refers to murabaha trading and
brokerage transactions being a ‘“fast developing part of our Group financial
services activities”. It is submitted by the Defendants and I accept, that Saud must
have been aware of, and referring to, the fact that this was being undertaken under
the auspices of the Financial Businesses (as revealed in transactional documents).
A letter from Mr. Al Mousa of SAMBA to Saud dated 15 June 2005%° which
expressly referred to increasing the US$100m facilities extended to AHAB, and
the fact that the extension related to ATS. Saud’s suggestion in cross-examination
that he believed that to be a reference to Algosaibi Trading Company, a separate
entity based in Al Khobar,??! does not stand up to scrutiny given the levels of
borrowing being referred to. Indeed, his suggestion that when he saw reference to
ATS in the past he assumed it referred to Algosaibi Trading Company which “did
business with ARAMCQO” was a patently contrived “recent invention”, as pointed
out by Mr. Crystal and as became obvious at that stage in the cross-
examination:322

“O.  Mr Algosaibi -- and we will look at it when we get to 2009 -- the
explanation you gave for not spotting ATS in 2009 was not that
you thought it was another company. Do you follow? And I'm
suggesting to you that you have simply just made up dishonestly
the explanation you have just given to the learned judge about this
reference to ATS in the letter of 15 June 2005. Do you accept

819
820
821
822

{N/23/1} mN-2/03

{H22/127/1} MHO-SA2 <Ar> {H22/128/1} <Tr>
Saud xx {Day48/21:12} - {Day48/22:8}.

Saud xx {Day48/26:12} - {Day48/27:23}.
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A.

MR. CRYSTAL:

CHIEF JUSTICE:

A.

CHIEF JUSTICE:

that? Do you want to change your answer?

I accept what -- whatever I wrote in the — my statements, I accept,
and I accept that; I remember what I remember. You know, I'm
trying best to answer your questions and I'm under oath, I swore
under the Koran, and I'm -- I'm trying to best recollect events that
had 15, 20 years ago, these questions. I'm trying my best: here to
help the court and to answer your questions.

I am going to be inviting the learned judge, as will be obvious, to
disbelieve this recent invention of yours. Is there anything else you
want to say about it?

No, that's it.
My Lord, would that be a convenient moment?

Yes, it will be. But let me ask Mr Algosaibi the obvious question
that occurs to me. When one looks at this particular document, it
refers to financing for murabaha transactions.

Yes.

Does that have anything to do with the Algosaibi Trading
Company you are talking about?

What I recall -- yani -- I do not get engaged in -- in -- when I'm
asked about, like, facilities like this, if something that would help
the business, and I'm asked by -- to sign, like by my uncle or
someone ask me, I will do that. I do not necessarily review these
papers. So I -- I recall talking, you know, showing me these
documents about murabaha transactions. But there are two
separate things between -- I'm -- I'm asking to sign something,
then getting engaged and knowing the details of what I'm signing.
Two separate things.”
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849.

850.

851.

852.

I am compelled to find that this was yet another characteristically evasive and incoherent
response from Saud.

A letter from Al Sanea to Saud on 9 August 20058 in response to an earlier letter from
Saud relating to Saud’s wish to pledge certain bank shares to SAMBA in order to obtain
the release of title deeds for land and buildings of Pepsi and Saudi Cement. Al Sanea
attached two appendices, with Appendix 2 setting out security already held by SAMBA
for borrowing and referring twice to “Murabaha for ATS”.3** These documents were
found in the N Files and so may be regarded as coming from among Saud’s working
papers.

There were many documents in AHAB H.O. put to Saud in cross-examination
evidencing his own knowledge of TIBC (in addition to those already referred to above).
For example, a document within Saud's own N Files®?® demonstrates at the very least, his
awareness of TIBC at the time of its incorporation, but more likely that he was actually
involved in its inception. The document is headed (in the translation) "Summary of
Contract of International Banking Corporation", and set out the capital of TIBC, that its
purpose was as an offshore banking unit, and that AHAB held 93% (along with Sana’a
and Al Sanea holding the other 7%). The fact that it relates to TIBC is further supported
by cross-referencing the registration number referred to on the document of ‘50830’ to
TIBC’s registration certificate.??6 The document was sent from El Ayouty by fax on 8
June 2003 (as shown on the Arabic original). The only credible explanation for Saud

having been sent it is his direct involvement. It also undermines the vague suggestion of

823
824
825
826

{N/550/1} mN-2/03

{N/550/3} MN-2/03 & {N/550/4} MN-2/03.

{N/218/1} MN-4/03 <Ar> {N/219/1} <Tr>; put to Saud {Day58/7:1} - {Day58/7:17}.
{G/3311.1/1}
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him being aware of a “small representative presence in Bahrain”, given the capital in the
company of 15m in cash and 35m in kind, as set out on the document. In cross-
examination this document was put to Saud:3?’
“Q.  What I'm suggesting to you is that because this document was
faxed by El Ayouty and ended up in the N files, you would have
looked at it and, as a result of that, I'm suggesting that you were
involved in the establishment of TIBC from the very beginning.

Do you understand?

A. Yes, I -- I disagree. I understand but I disagree.

0. Let's look at some documents --
CHIEF JUSTICE:
0. Before you go on, do you accept that you were aware that what

you call a “bank”, a small representative office converted to a
bank, had been established?

A. Yes.
CHIEF JUSTICE:
0. When did you become aware of that?
A. [ think the -- the -- I was aware that the -- the — the branch, as I

knew it by then, at that time, the — the business, was being
converted to a bank. Er, I think the -- as I recall, Badr may have
told me something and then uncle later on, that -- and -- and [
thought that was a good thing. If the subsidiary that we had in
Bahrain was going to convert to a bank by the regulatory
authority in Bahrain, it's a good thing.

CHIEF JUSTICE:
0. Do you recall when you were told about this?
A. Yes, I was told about it at the time of -- when it happened, and that

basically my involvement -- I mean, not involvement but what [
knew of -- of the -- the -- of what was happening in Bahrain.”

827 Saud xx {Day58/6:16} - {Day58/7:16}
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853.

854.

855.

856.

Saud’s answers were notable in their lack of fluidity. His reference to “my involvement”
which he quickly corrected to “not involvement” is telling. In light of the contents of this
document, the suggestion that Saud only had a superficial awareness and was not fully
cognisant of the creation of TIBC, or what its role in AHAB’s structure was intended to
be is not credible and is not worthy of belief.

The chronology in relation to the application for Saud to be appointed as a director of
TIBC is covered in detail below from the Defendants’ Closing Submissions, however it
is important to highlight here that documents in this respect were in AHAB H.O. files,
specifically:

A memo from Al Sanea to Badr dated 19 October 2003 in which he stated:3?8

“I am writing to you with regard to the enclosed form which is
required to be filled completely by Mr. Saud Algosaibi together with
his signature.

This is required for submitting it to the BMA.”
There is on it a handwritten note added that a copy of Saud’s passport was also needed.
Saud accepted in cross-examination by Mr. Smith, that the BMA reference was to the
Bahrain Monetary Agency and that the memo could relate to his appointment as a

director of TIBC:3%°

0. “I am suggesting, because of the reference to "BMA", this must
have related to your appointment to the board of TIBC. Do you
understand?

A. Yes, it says -- the letter says what it says, Bahrain, BMA Bahrain,

as explained to me before, Bahrain Monetary Authority, yes.

828
829

{H3/118/1} ®HO-A
Saud xx {Day58/9:4-16}
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857.

0. The letter says what it says, Mr Algosaibi. What I'm putting to you
is that this letter is relating to your appointment to the board of
TIBC. Do you agree?
A. I don't know. It may. From what you -- you -- when -- when we
were discussing this -- the funding papers which you showed -- I
was shown. But it may be related, it may be not.”
That Saud was aware of the requirement for him to complete a form for the BMA is
evident from a document from his own ‘Working Papers’ N file, being a letter from Al
Sanea to him dated 29 June 2004 which stated that “the BMA Director Application™ was
needed “at the earliest”, to be submitted the following day.®3° Importantly, he accepted
three times that it was his handwriting containing a filing instruction,®*! which means he
must have read the letter, notwithstanding his assertions that such an instruction meant
the opposite. Having read it, if he was in ignorance before receiving the letter about the
content of a BMA Director Application form, it is inconceivable that he would not have
queried with Al Sanea what the form was required for. He was asked about this by Mr.

Smith in cross-examination:®3?

“O.  You can see it is Mr Al Sanea chasing you regarding the BMA
director application.

A. Yes.

0. My Algosaibi, you must have known that such an application was
being required of you.

A. Why?

0. Because the letter says so.

A. Okay. If -- I have nothing to do in Bahrain. If this letter may have

830
831
832

{N/32/1} mN-2/03
Saud xx {Day47/62:21} - {Day47/63:18}; {Day54/76:2-25}; {Day58/13:11-20}.
Saud xx {Day58/13:11} - {Day58/15:14}, although he had also been asked about it from {Day47/44:6}.
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858.

0.

A.

come, I would have just filed it because I have nothing to do with
it; I have nothing to do in Bahrain.

Mr Algosaibi, I suggest that you would have done one of two
things: you would have either completed the application form or
you would have written back to Mr Al Sanea, saying, "What on
earth are you talking about? Why do I have to fill this form in?"
The one thing you would not have done is said nothing and filed it.
Do you agree?

I disagree. The -- the -- we -- we get instructions from my Uncle
Suleiman, so if Uncle Suleiman ask me, but he did not. And
therefore I don't know what Maan Al Sanea is talking about; and
therefore, if he wanted to get me involved in his own operations,
let him. I'm not going to get involved and I have a basic job
function at the head office and I follow it as instructed, as dictated
by -- before, you know, the things that I had -- during my father's
days and continually after he passed away, and following the
instructions of uncle in -- in the business we are engaged in. That
business I wasn't engaged in, the whole Money Exchange and
what they relate to. So if Maan wants something, Maan wants
something. Let him -- he wants what he wants.

1 thought if Mr Al Sanea approached you for help, you would give
it?

Yes, but this is not help. He is asking to me to disobey uncle
instructions. Simple. I mean, we follow -- we -- we have -- we have
rules. I engaged with Abu Riyadh in the businesses we are
engaged in. If something comes about like this, huh, I have to get
instructions; and if Maan is suggesting this, I would dismiss it
right away, without thinking.

1t is quite odd then, isn't it, Mr Algosaibi, that we find in the files a
completed questionnaire regarding TIBC?

Yes, sir.”

Saud’s assertions that he did not complete the form lacks credibility when considered in

particular against the fact that a completed form existed within AHAB H.O. files, along
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with a covering letter sending it to the BMA a couple of weeks later on 15 July 2004.333
Saud accepted that it looked like his signature on that form,33* and it is not included on
the Forgery Schedule. Whilst he has repeatedly relied on the fact that there are errors in
this form (notwithstanding that they are relatively minor including a misdiscription of his
bachelors degree) the focus of his explanation for not having signed it was that he would
not have wished to be involved “in these financial matters”. His responses were
unconvincing:#3

“CHIEF JUSTICE: That's a chain of command, I think I understand
what you are saying. But what you would have been aware of is that this
small representative office converting to a bank would have been owned

by the Money Exchange, which itself was a majority, a great majority,
owned by AHAB.

A. Yes, yes, yes. Yes, sir. Yes, my Lord.

CHIEF JUSTICE: What I'm trying to understand is why would you
have objected to becoming a director of this bank in Bahrain, had you
been asked?

A. Because the financial services is handled by Maan Al Sanea, my
Lord, not we in manufacturing; it is outside the businesses which
we run. So if -- if Maan asked me, he should really ask the boss,
which is my uncle. I'm not the person to be asked for that. So if I --
I saw this, as it may be when [ saw this, I probably dismissed it at
all without questioning it, yani, it's not my area of responsibility --

2

859.  Within the AHAB H.O. archive was also a letter from Saud and Al Sanea to the King of
Bahrain on behalf of many members of their respective families requesting Bahraini

nationality.®*¢ The document referred to their connection with TIBC, and apparently

833 {G/4219/1} mHO-¢

834 Saud xx {Day58/17:15-18}

835 Saud xx {Day58/19:3-20}

836 {G/4171/1} BHO-A <Ar> {G/4171.1/1} <Tr> and {G/4170/1} <Tr>- references to “A/-Qusaibi” apparently being an

alternative spelling for “A4/-Gosaibi”.
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attached, inter alia, the TIBC Articles of Incorporation:®3’

“We have had investments and commercial activities in Bahrain for 20
years and own various properties and land in Sehla and Janabiyah, as
well as Al-Qusaibi Investments Company and Awal Bank, having a total
paid capital of 200 million dollars;, The International Banking
Corporation (TIBC) with a capital of 200 million dollars; Saad
Investment Company and Saad Securities Company holding a capital of
50 million dollars, in addition to other investments, since 1984 (See
attached copy of civil [ID] card, driver's license, passport, incorporation
contracts, and land and properties ownership deeds). Our affiliation with
Bahrain is a familial bond. It would be our honour to enjoy the good
graces of your Royal Order.”

860. In cross-examination Saud twice accepted that it looked like his signature on the letter.3*®
Of particular note is the fact that the document was within a file expressly attributed to
Saud, as explained during cross-examination:%*
“MR. SMITH: If we look at the file in which this document was

contained, at {G/79/1} and at {G/79.1/1}, you see this is the spine of a
lever arch file. Do you see that, Mr Algosaibi?

A. Yes.
0. This is the file that is described as being in the third floor archive
at AHAB head office.
A. Okay.
0. You see it is numbered 16 at the top.
A. Yes.
0. Below that there is your name, "Saud Abdulaziz Algosaibi".
A. Yes.
0. This is your file.
837 {G/4171/2) MHO-A <Ar> {G/4171.1/2} <Tr>.
838 Saud xx {Day47/70:21-23} and {Day58/23:13-15}.
839 Saud xx {Day58/23:16} - {Day58/24:5}
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861.

862.

A. Yes, it appears so from — yes.”
Another significant inference to be drawn from this letter is Saud’s apparent knowledge
of the by then well-established business interests held by Al Sanea in Bahrain; viz: Awal
Bank, Saad Investment Company and Saad Securities Company.
On 29 May 2004 Saud wrote to Al Sanea in the context of wishing to finalise what ought
to be done with the Money Exchange.?4° The English translation of the letter referred to
the possibility of Al Sanea purchasing “the branches of the Exchange and affiliates
outside the Kingdom”. During cross-examination the interpreter clarified that a more
accurate translation would be ‘related entities’ rather than ‘affiliates’.3*! Saud’s response
in cross-examination was unconvincing, and failed to deal with the fact that his own
wording demonstrated that he was aware that there existed more than one AHAB related
entity outside Saudi Arabia, and that those entities were distinct from branches of the
Money Exchange:®*

“O.  Mr Algosaibi, I'm suggesting that when you are referring to "the

related entities outside the Kingdom", you meant AIS, ATS and

TIBC, didn't you?

A. 1 just meant what they relate to as -- as here, and to buy the Money
Exchange branches. Huh?

0. 1 understand the Money Exchange branches, Mr Algosaibi; I'm not
asking you about that. I'm asking you about the related entities
outside the Kingdom, which means outside Saudi Arabia.

A. And what they follow outside the Kingdom. What it followed
outside the Kingdom. Yes, this is ...

840

841
842

{N/565/1} EMN-2/03 <Ar> {N/566/1} <Tr>, put to Saud in the context of the Financial Businesses using the Magnum G
bundle reference of {G/4100/1} <Ar> {G/4104/1} <Tr> which is still the same original document. {Day58/44:13} -
{Day58/49:6}. 1 note that Saud was asked about other aspects of the letter by Mr. Crystal {Day46/120:1} -
{Day46/133:9}.

Saud xx {Day58/45:18} - {Day58/46:20}

Saud xx {Day58/47:7} — {Day58/48:19}
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863.

864.

0. I'll ask one more time and then we can move on.
A. Okay.
0. The letter refers to —

CHIEF JUSTICE: I think we should at least hear what Mr Algosaibi
says he thinks he wrote in this respect.

MR. SMITH: My Lord, of course. What do you think you are saying
here, Mr Algosaibi?

A. What I -- what I'm saying here is that basically I had -- I was -- to
sell the branches, you know, what we have in Saudi Arabia,
branches of the Exchange, and what they relate to outside,
meaning the -- the -- whatever that the Money Exchange had
outside of Saudi Arabia. Of course I was talking Bahrain because
— but in -- in -- in the context, because I don't know what they
have, so I -- I did not elaborate of -- of — of anything here. So
otherwise I would have named things, you know? But here it was
very short and what they relate. There is nothing in specific.

0. Mpr Algosaibi, I'm simply suggesting that you wouldn't make a
proposal regarding the disposition of entities outside the
Kingdom without knowing what they were.
A. Yes, we knew that the Money Exchange had business in
Bahrain, you know? And -- and -- and they all reported to Maan
Al Sanea. We know that. Er, er, and that's what basically 1
meant by here. This is my understanding.”
(Emphasis added.)
It is simply incredible that when writing in contemplation of the sale of the Money
Exchange and its “related entities outside the Kingdom”™ to Al Sanea, Saud could either
have thought that there was merely a single “small representative office” or that there
was no need to become fully acquainted with the businesses of those entities. On the
contrary, the only sensible conclusion is that Saud was already fully aware.

On Mr. John’s computer were a number of copies of a document which seems to have

been a questionnaire for compilation of information for an AHAB company brochure
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83 As already mentioned, Mr. John

(possibly a Group Profile) or website wording.
worked principally for Saud.®** On its second page the document sets out an
“Organization Structure” which included “International Banking Corporation ...(
93%)”. The fact that there were so many copies on Mr. John’s computer (three are on
Magnum and there are at least another three which the Defendants say were disclosed but
are not on Magnum) suggests that this was an important document to AHAB. Given that
AHAB owned 75% of the Money Exchange, the reference to 93% of ‘International
Banking Corporation’ highlights that it was not simply a representative presence in that
respect but a separate entity, and Saud must have been aware of this document and of
that information.

SAUD’S ROLE IN ESTABLISHING TIBC

865. It repays the effort to look in a bit more detail at Saud’s relationship with TIBC and to

consider how that reflects the overall involvement of the AHAB Partners.

Genesis of TIBC

866. At paragraph 35 of Saud 1W, Saud initially contended that:

(1)  he had never heard of TIBC until the events of May 2009;343

(2)  he knew no more than that AHAB had a small representative office in Bahrain 34
867. This was untrue. The documents plainly show that Saud participated in setting up TIBC

and knew the logic behind doing so; namely, that doing so created another avenue for the

Money Exchange to borrow money at crucial times.

843 {G/5080/1} MHO-¢; put to Saud {Day58/26:15} - {Day58/29:22}. Additional copies on Magnum {G/1/1} WHO-¢ and
{G/231/1} MHO-c.

844 Saud 1W [66.1] {C1/2/14} and confirmed in cross-examination including in this context {Day57/112:3}.

845 {C1/2/8}

846 {C1/2/8}; {C1/2/87T}
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868.

869.

870.

871.

872.

As discussed above, it will be recalled that SAMA had ordered the Saudi money
exchanges to merge. And as also discussed above, when the Money Exchange was
excluded from the merger, Saud attempted to persuade SAMA to allow AHAB to buy
into the merged bank but to no avail. It seems to have been when that came to nothing,
that TIBC was established.

It will also be recalled that, as part of their attempts to consolidate all Saudi money
exchanges, SAMA took action to close those remaining money exchanges that had not
been consolidated. On 2 April 2003 the circular was sent out by SAMA prohibiting
unlicensed remittance businesses.34’

This circular clearly concerned Saud. As discussed above, he wrote on 31 May 2003
again to SAMA ®® falsely claiming that he had been unable to produce financial
statements because of Abdulaziz’s stroke but that he had now attempted to rationalise the
company’s position. That, in any event, AHAB wished to have “a cash stake in the new
company.”

However, having failed to join the Bank Al Bilad merger (and thereby take advantage of
rising share prices), it appears that Saud, Al Sanea and AHAB decided that incorporating
a bank would enable them to continue to claim a genuine business for the Money
Exchange (which was necessary given SAMA’s prohibition on unlicensed remittance
operations). They would also be able to obtain greater leverage at possibly lower cost

than the prevailing rates offered by Saudi banks.

The fact that TIBC was, at least in part, the result of Saud’s inability to persuade SAMA

847
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{G/3368}; {G/3369}
{G/3361}; {G/3362}
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873.

874.

875.

to allow the Money Exchange to become part of a bank in Saudi Arabia (the Al Bilad
merger), is consistent with steps AHAB took at this time in an apparent attempt to
progress its banking ambitions.
At some stage in 2002 or 2003, AHAB made an application to SAMA for a banking
licence. This emerges from a confidential memo dated 29 June 2003 from Mr. Hayley to
Al Sanea lamenting Al Sanea’s instructions to the Money Exchange (passed on by Mr.
Jamjoum) to follow the SAMA prohibitions and “cease all remittances.”®* Mr. Hayley
attempted to make the argument in rebuttal, inter alia, as follows:
“Of more significance is the fact that to all our bankers, we have represented
ourselves as being licensed by the Ministry of Commerce to undertake banking
services. We have asserted that we will shortly receive a full banking license from
SAMA and, to those banks that know about the SAMA f.x. restrictions, we have
claimed that we are in the clear. Any suspicion now that we have been shut down

by SAMA would inevitably cause problems with our bankers and would be the
subject of questions that might endanger our credit facilities.”

Equally, on 3 April 2002, Mr. Stewart and Mr. Potter jointly signed off on AIH letter
head, an application to the Governor of the BMA for the establishment of an Offshore
Banking Unit (“OBU”) in Bahrain named “Al/gosaibi Bahrain Bank” (which would later
become TIBC).%° Their letter proposed that this would be achieved by converting the
existing license of AIH to an OBU license. The ownership structure would be the Money
Exchange 60%, Al Sanea 30% and Yousef 10%. The OBU would be capitalized on the
initial basis with US$75m.

On or around 15 April 2002, Dr. El Mardi prepared the draft Memorandum and Articles

of Association for TIBC and was instructed to prepare an application to the BMA. This

849
850

{G/3424}
{G/2803.1}
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876.

appears from a memo of that date to Al Sanea from Mr. Potter in which he wrote:®3!

“I attach a draft of the Memorandum and Articles of Association for the new bank
received from Dr. Omer El Mardi. They are in a format required by the BMA and
comply with the new companies’ law in Bahrain...

Once we are happy with the text ... we must submit them to the BMA together
with our application for the banking license.”

TIBC was later incorporated on 22 May 2003.3>2

Saud’s knowledge of TIBC

877.

878.

879.

Saud himself signed off the application for the Licence. In June 2004, Al Sanea
forwarded to Saud a letter headed “urgent-urgent-urgent” requesting that Saud sign an
application to the Bahraini Monetary Authority in respect of TIBC, required by the BMA

7853 This application, in the form of a ‘“Personal

“to be submitted by tomorrow.
Questionnaire” was then signed by Saud and submitted.®>* At page 8, Saud disclosed that
an application had also been made to SAMA for a banking licence for the Money
Exchange which was “currently under review by SAMA.”

Saud signed a BMA application for becoming a director of TIBC (which was submitted
on his behalf by Mr. Stewart by letter on 15 July 2004)%° and the evidence plainly
suggests that this was not some form of non est factum. While Saud initially denied
signing it, he ultimately asserted merely that “I have no memory of this.”3>°

The history of AHAB’s connections with Bahrain and still further documents point to

Saud’s involvement with TIBC from inception:

851
852

853
854
855
856

{G/2827}

See {G/3311.1} - TIBC’s registration certificate. See also {F/116/1}, the first audit review of TIBC conducted by PWC
for its first period of operation 22 May 2003 — 30 September 2003. Here at Note 2 {F/116/9}, PWC states the date of
TIBC’s establishment and commencement of operations. Apparently in error, Dr. El Mardi stated the date of
incorporation as 20 May 2003: El Mardi {C2/16/3}, referenced above.

{N/588}. The letter bears Saud’s manuscript “file working papers” and initials.

{G/46}

{G/4219/1} (already discussed above).

Saud xx {Day47/62:17} - {Day47/64:5}
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(M

2

Bahraini ventures used by the Money Exchange to hold investments for AHAB
Partners and to borrow money from foreign banks were already familiar to AHAB.
Abdulaziz, Suleiman and Yousef had established AIS and AIH in the mid-
1980s.857 The relevant records, found in Saud’s villa safe, must have been seen by
Saud amongst Abdulaziz’s papers, even if - contrary to Omar Saad’s recollection
that Saud had taken them himself — they had been taken to him by the Younger
Algosaibis in their rapid sweep of the AHAB H.O.

Another document, in Arabic entitled “Summary of Contract of [TIBC]”, which
sets out the name and shareholding of TIBC and references its purpose as an
offshore banking unit and incorporation certificate number, was located in the N
Files.*® As already discussed above, this document contains a fax header
indicating that it was faxed by El Ayouty to AHAB on 8 June 2003 with TIBC’s

incorporation having occurred only two weeks earlier on 22 May 2003.

On 26 August 2003, Al Sanea forwarded a number of documents to Saud under the cover

of a letter expressed, “for your information”.8>° The documents provided were:

(1)
2)

3)
4)
)

A copy of the Algosaibi Group Profile prepared and forwarded to the banks;

A copy of our Credit Policies and Procedures Manual currently being followed by
Money Exchange;

A copy of our Anti-Money Laundering Procedures Manual,;

A copy of the Anti-Money Laundering Compliance Certificate;

Copies of KPMG Al Fozan Bannaga Reviewed 3 Year Projections for Head

857
858
859

H29/55; H29/55.1 (also as discussed above).

{N/218}; {N/219}

{N/589}. The letter is located within an “N File” the spine of which is labelled “File No 2/03 ... Working Papers
Algosaibi Money Exchange” {N/541/1}.
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882.

Office and Money Exchange.

The letter contains a handwritten annotation in the top right hand corner which states

“ME file” which Saud accepted was his handwriting.®° While all of these documents

were clearly reviewed by Saud, the most significant for present purposes as explained

below, were the “Copy of the Algosaibi Group Profile” (“the Group Profile”)®¢! and the

KPMG 3 Year Projections.

The Group Profile addressed a number of issues of which Saud claims to have been

unawarc:

(1) The Group Profile noted the pending application for a banking licence from

SAMA under the heading “Future Developments”:%6>

“A near monopoly exercised by nine domestic clearing banks
allows them to charge aggressively, particularly for credit. ... This
has allowed the Algosaibi Money Exchange to offer mid-market
corporate credit at pricing which is profitable, yet competitive for
the borrower. Under strict internal credit policies and procedures
(see Appendix 2) this business is being carefully developed, in
anticipation of the grant either of a full banking licence, or an
investment company license. (The latter is a proposed new
license category that does not confer clearing status but permits
financial institutions to accept deposits and extend credit).

On the grant of a license, the Money Exchange will also expand
into the retail sector, providing consumer and ultimately
mortgage finance. ...” (Emphasis added.)

(2) The Group Profile also contained a detailed description of the incorporation and

operation of TIBC:863

“The International Banking Corporation, Bahrain — A newly

860
861
862
863

Saud xx {Day 46/4:11} — {Day46/5:11}.

{G/3773}
{G/3773/23}

{GI3773/17}; {G/3773/24}
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formed offshore banking subsidiary of the Company. A detailed
background note relating to its legal structure, activities and other
functions is given below in this report.”

“The Group has meanwhile established a new banking venture in
Bahrain.  This entity, named The International Banking
Corporation (TIBC), is intended to enhance and complement the
financial services capability of the Algosaibi Money Exchange,
both now, and in the latter's anticipated role in Saudi Arabia as a
Sfully licensed financial institution. ...

At the end of 2002 the Algosaibi Group was granted an offshore
banking license by the Bahrain Monetary Agency. With an
authorized and paid up capital of US $ 100 million, the new bank
began operations in July 2003 under the name International
Banking Corporation ("TIBC"). ...

TIBC will provide commercial loans and will extend trade related
finance. Risk assets will be short-term in nature, and will relate to
working capital borrowing or trade activities. The bank will target
top-tier corporate obligors as well as those who are well known to
the Group in Saudi Arabia and within the GCC region. The Bank
intends to provide trade finance through the issuance of import
letters of credit and discounting of trade acceptances drawn
under letters of credit, and will accept bank-avalised forfaiting
assets. ...

Effectively, the Bank will take over most of the existing
investments and activities from Algosaibi Investment Holdings
E.C. in Bahrain. ...

Further:3¢4

TIBC will be funded from the interbank market and, in need, by
the Parent Company ....

In accordance with Bahrain Monetary Authority regulations,
TIBC will operate at arm’s length from the Algosaibi Group and
will have no exposure to its parent company or to group related-
parties” (Emphasis added.)

864 {G/3773/25}. This section of the Group Profile also included a statement that “a sum of SR million (US$93 million) is
projected as investment in [TIBC] in the year 2003...” {G/3773/79}; {G/3773/84}.
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884.

885.

3) The Group Profile also contained similarly detailed descriptions of AIH and
ATS:86

“Algosaibi Investment Holdings, E.C, Bahrain - An offshore
investment company incorporated in Bahrain. The company
manages certain international investment portfolios for its
shareholders, provides financial advisory services and represents
another sister company, Algosaibi Trading Services (Bermuda).
Ltd. in Bahrain as well as Algosaibi Client Services Limited. The
company is wholly owned by the Algosaibi Partners.

Algosaibi Trading Services (Bermuda), Ltd., Bermuda (formerly
Algosaibi Investment Services Ltd.) is a sister company, wholly
owned by the Partners. Its registered office is in Bermuda but the
company is managed from Bahrain under the umbrella of Algosaibi
Investment Holdings, E.C. Algosaibi Trading Services (ATS)
specialises in arranging structured Islamic trade transactions,
mostly on a Murababa basis, for third parties, acting as agents for
commodity suppliers.”

The enclosed KPMG 3 Year Projections which were addressed to the AHAB Partners®°
and recovered from an N File, also contained a reference to TIBC:3¢7

“14. Investments:

A new banking venture named 'The International Banking Corporation’
(TIBC) is being established in Bahrain under an offshore banking license
granted by the Bahrain Monetary Agency with an authorized and paid up
capital of US 8 100 million, as a 93% subsidiary of the A.H. Algosaibi &
Brothers Company. Accordingly, a sum of SR 349 million (US$ 93
million) is projected as investment in subsidiary in the year 2003. The
income, if any, from this investment is not taken to consideration as the
projected period is assumed as a start up phase.”

Accordingly, both the Group Profile and the documents produced by KPMG found in the
N Files made extensive reference to TIBC.
In cross-examination, Saud at least twice admitted that he knew that TIBC was

established and that it was going to be a licensed bank. The first was on Day 58 as

865
866
867

{G3773/18}
{N/139}
{N/139/8}
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887.

888.

excerpted above.?®® The second was on Day 66 as excerpted following:3%
“O.  You were well aware that TIBC as a bank had been established in
mid-2003 and in these accounts that's what we can see you signing
up to.
A. Yani, I -- I don't know when as of the dates, but I know of -- of -- of -
- that the subsidiary, the Money Exchange subsidiary in Bahrain
was going to, er, be a bank, a licensed bank by the regulators,
okay.”
In addition, Saud (along with Suleiman) signed the Money Exchange 2003 Financial
Statements.®’® Directly above Saud’s signature, the Statement of the Board of Directors
records:
“In May 2003, a new banking venture named The International Banking
Corporation was established in Bahrain under an offshore banking license
as a 93% subsidiary of the Money Exchange division. Aside from
revaluation gains on equities sold to TIBC by the Algosaibi Money
Exchange, our new banking venture achieved profitability in its first period
of operation and promises to be an important part of the Group's financial
services business in the future.”
The intention behind TIBC was to provide a respite from the liquidity problems of the
Money Exchange. By gaining access to fractional reserve banking, TIBC would be able
to borrow far more extensively than would the Money Exchange, which was represented
to be a private investment vehicle. Equally (just as it had with AIH and ATS),
incorporating an offshore vehicle to borrow would enable AHAB to get around the single
borrower limits of Saudi banks which, as the evidence revealed, so significantly

concerned Saud.

Indeed this, as the evidence reveals, is precisely what happened. After 2003 there was a

868
869
870

Saud xx {Day58/6:23} - {Day 58/7:16}.

Saud xx {Day66/8:17-23}

{F/127/3}. While Suleiman’s signature is alleged by AHAB to have been mechanically applied, the same is not
suggested in respect of Saud’s signature. Saud himself said he had no memory of signing the document {Day64/90:8} -
{Day64/91:14}.
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massive escalation in borrowing through the Financial Businesses while the rate of

increase in the borrowing of the Money Exchange itself was much more gradual.}’! As

the financial statements and Audit Packs reveal:

(1)  while the bank borrowing of the Money Exchange increased from SAR 2.449bn in
1999 to SAR 4.679bn in 2008;

(2)  the “deposits” (which reflected borrowing through AIH, ATS and TIBC) increased

from SAR 2.273bn in 1999 to SAR 34.558bn in 2008.

Dawood Algosaibi

889.

890.

A number of documents signed by Dawood following the death of Suleiman in February
2009 expressly referenced one or other of the Financial Businesses. Whilst they were not
found in AHAB H.O. locations but in the Money Exchange or the offices in Bahrain, nor
are they on the Forgery Schedule. Examples put in cross-examination are included in the
schedule of documents at Annex E1/17.4 of the Defendants’ Closing submissions.?”2
Dawood cannot have overlooked the references to the Financial Businesses (ATS and
TIBC) when executing these documents. Given that his evidence was that he only
understood there to be one small office in Bahrain, references to various different entities
ought to have led him to query what they were. In cross-examination by Mr. Phillips he
claims to have not done so: the Defendants say that the reason is that he was fully aware
73

of the Financial Businesses.?

Indeed, Dawood’s position was that he could not remember signing these documents. He

871

872

873

As discussed in Section {E1/3} of the Defendants Closing submissions - False Accounting: Table setting out Bank
borrowing, at pages 56 and Table of Deposits at page 63.

{G/7762/1}; {G/7670/1}; {G/7676/1}; {G/7697.2/1}; {G/7711/1}; {G/7671/2}; {G/7713/1}; {G/7743/1}; {G/7767/1};
{G/7766/1}; {G/7785/1}.

Dawood xx {Day78/41:6-13}
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suggested that they must have been indiscriminately put before him by unidentified staff
while in the throes of his grief in the aftermath of his father’s death:874

“Q. Do you see your signature there? This is the top box on the left-
hand side at {G/7636.1/4}.

A. Yes, I see it. I told you, I don't remember. Look like my signature
but I don't remember.

0. I'm not asking whether you remember. Do you see your signature
there?

A. Yes, it look like.

0. Underneath that we get the first guarantor, the first guarantor is
Saud, and we see that you have signed on Saud's behalf. Do you
see your signature there under —

A. Yes, I see.

0. Next to that we get the second guarantor, which is Yousef, and you
have signed on behalf of Yousef. Do you see that?

A. Yes, I see it, yes.

0. Then in the bottom box you have the wider members of the
Algosaibi family, if I can put it that way?

A. Yes, I see.

0. The first guarantor is members of the family, including you.

A. Yes, I see.

0. You have signed on their behalf. Do you see that?

A. I see, yes. I told you before it look like, but I don't remember I
signed the document, you know?

0. Yes.

A. I don't think so I signed all that document.

874 Dawood xx {Day78/29:17} - {Day 78/32:17}
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0. You have managed to not remember signing eight times on
this particular facility.

A. Okay. Because I'm not involved in borrowing or something, that's
why I told you I don't remember I signing for the bank. (Arabic
spoken)

(Through interpreter) I don't remember to sign any documents
related to banks.

CHIEF JUSTICE:
0. At this point in time it may be convenient -- when we started, Mr
Algosaibi, this morning, you said, "They bring me a lot of
documents for all the companies".

A. Yes, my Lord.

CHIEF JUSTICE:
0. What were you referring to when you said that?

A. Because when my father died, they give me -- Badr tell me that |
sign for the company, but they -- you know, they bring me -- you
know, it's a new job for me and they bring for me a lot of paper for
the company I was signing, but I don't remember what I sign, what
--that's what I say.

CHIEF JUSTICE:
0. So you could have signed these documents but you don't remember
signing them, is that what you have said?

CHIEF JUSTICE:
0. Who are they —
A. But —
CHIEF JUSTICE:
0. "They" who?  Who are the people who brought you these
documents?
A. You know, our adviser, you know, our secretary adviser, they bring

for me papers for the company to sign it, but I don't remember that
1 signed that thing. (Arabic spoken)(Through interpreter) They
brought a lot of documents for me to sign but I don't remember
that I have ever signed any papers or documents related to banks.
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892.

CHIEF JUSTICE:
0. One question that arises, would you have signed these documents
without even reading them?

(Question interpreted)

A. (Through interpreter) I have signed a lot of documents, a lot of
documents, but when one of the employees, they bring me
documents, I trust him so I sign them. But I don't remember that 1
signed documents or papers related to banks.

CHIEF JUSTICE:
0. These employees were the secretaries, were they?

A. (Through interpreter) Secretaries and advisers.

CHIEF JUSTICE:
0. Like who, Mr Basha John?

A. Not Basha. Ratib, Naim, sometimes -- there is, you know, three or
four but now I -- the name goes from me.”

The foregoing was typical of Dawood’s responses when asked to explain his signatures to
facility documentation committing AHAB to liabilities of some SAR 10.7bn (US$2.8bn)
between February 2009 and 27 April 2009, the final months of operation of the Money
Exchange. This represents 42 per cent of the SAR 25.642bn (US$6.93bn) of borrowing
from banks which AHAB finally seeks to recover in this action.®”> Dawood’s responses
varied between denial of his signatures to non-recollection of the documents even though
none is on the Forgery Schedule.

Dawood’s evidence in this regard had been first set out at paragraphs 39-40 of his first
876

witness statement:

“39.  Following my father's funeral (which ended on 25 February 2009),
over the next several weeks, I began to take on my new

875

876

Section {E1/24/1} of the Defendants’ closing submissions citing Charlton 20A, Exhibit SAC 18 {Y2/16/92} (AHAB’s
“Schedule of Claims” identifying the claims of the “Bank Claimants” which AHAB finally seeks to recover in this
action).

{C1/1/11}
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40.

responsibilities in AHAB. I found this an emotional and difficult
time. I was mourning the loss of my father while trying to
familiarise myself with the considerably expanded role I now had
in AHAB, for which I felt unprepared. [ was also much busier than
I had been in my previous role, working full time for the first time
in many years after my long absence as a result of my illness.

In the first two months or so in my new role I was presented with a
very large number of documents for my signature. I remember that
My Badr presented some of these documents to me. I understood
from what I was told that a lot of the documents were routine in
nature and related to the amendment of partnership and company
documents to reflect the changes in the partnership following my
father's death. I do not recall signing any agreements or related
documentation during this period entering into, extending or
renewing bank borrowing, and I did not knowingly do so. I would
not have read every document I signed: if the person giving
documents to me for signature gave me an explanation of their
purpose which satisfied me that there was no need for me to read
them completely, I would not always have done so. Certainly,
nothing that I was aware of signing gave me any notice of the
large amounts of borrowing within the Money Exchange and [
would not have signed such documents without further inquiry.”

That account when taken with responses from Dawood of the kind set out above, led the

Court to wonder what really was AHAB’s position in relation to the documents signed by

Dawood. It emerged that AHAB’s case in this regard is that notwithstanding his

signatures on the documents, Dawood “had no knowledge of this borrowing”. This

emerged from

the following exchanges between the Court and Mr. Quest:87

“CHIEF JUSTICE: Before we rise, I think I need to have a sense of where we

MR. QUEST:

are going on this particular tranche of documents we have
been hearing about since this morning. There is no
allegation of forgery, is there?

They are not on the forgery schedule.

CHIEF JUSTICE:  There is no allegation of manipulation, is there?

877

{Day 78/92:5} — {Day 78/94:6}
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MR. QUEST:

CHIEF JUSTICE:

MR. QUEST:

CHIEF JUSTICE:

MR. QUEST:

CHIEF JUSTICE:

MR. QUEST:
CHIEF JUSTICE:

MR. QUEST:

CHIEF JUSTICE:

MR. QUEST:

CHIEF JUSTICE:

MR. QUEST:

CHIEF JUSTICE:

MR. QUEST:

No.

What is it that is going to be said, is this non est factum? It
is not a plea I have seen pleaded anywhere.

Your Lordship has seen Dawood Algosaibi's witness
statement; he simply has no recollection of signing these
documents.

We just established that there is only one of these facilities
where specific reference is made in that witness statement.
That was certainly my recollection before.

Yes.

We have seen many of them this morning, to the tune of
millions of dollars, either renewed or new facilities, in the
last two months before the collapse.

Yes.
So what am I to be asked to make of these?

In relation to Dawood, that he had no knowledge of these
facilities.

His signature --

Whether or not his signature appeared on them, he had
no knowledge of them because as far as he was
concerned, he was being presented with documents, as he
explained, which had nothing to do with them.

Is that tantamount to a plea of non est factum? What is it?

As far as these proceedings are concerned -- obviously we
are not concerned at the moment with claims to enforce the
documents, we are concerned in these proceedings, as far
as this witness is concerned, his knowledge of these
facilities. QOur case is that he did not have knowledge of
this borrowing.

So I am being asked to simply accept that?

Yes.
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895.

CHIEF JUSTICE:  Irrespective of the fact his signatures appear on them and
they are not said to be forged or in any other way
challenged?

MR. QUEST: They are not admitted. We are not admitting them, on the
other hand, they are not on the forgery schedule, so there
is no forensic evidence in relation to them. As far as
Dawood is concerned, and it is dealt with in his witness
statement at paragraphs 40 and onwards, he had no
knowledge of this borrowing. And that is --

CHIEF JUSTICE:  This is becoming surreal” (Emphasis added.)

By way of setting the context for this account of AHAB’s position described as “surreal”,
Dawood’s evidence was that he had little or no involvement in the AHAB business
before 2009.878 In effect, implying that he therefore did not understand the nature of the
documents put before him; that he simply and unquestioningly signed them without
reading and because they were presented to him by trusted members of staff, particularly
Badr.

But this account too was exposed by the Defendants as a convenient untruth, as shown by
the following excerpts from their closing submissions:®7

“Dawood's Experience in Relation to AHAB's Businesses

Dawood's evidence that he had little or no involvement in the AHAB
business before 2009 is untrue. Dawood first began to work for AHAB in
2000 (at the age of 30), having completed a degree at King Abdulaziz
University in 1999.8%°  Thereafter, Dawood had significant experience of
AHAB's businesses and undertook a number of positions of responsibility
in relation to them. Dawood's evidence in relation to a number of AHAB
businesses is not, of itself, directly probative of him signing facility
documents in 2009. However, the fact that he lied about the extent of his
involvement in AHAB's business before 2009 is revealing. If Dawood was
prepared to lie about his involvement in the businesses before 2009, the

878
879
880

Dawood 1W [5] —[10] {C1/1/2}.
{E1/24/4-5} [11] - [14] and expanded upon in detail to [S5].
Dawood 1W, paragraph 5, {C1/1/2}. Dawood xx: {Day77/26:4}.
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Court is entitled to approach his evidence in relation to the period in 2009
when he signed multiple AHAB facilities with considerable scepticism.

Dawood acted as the Managing Director of the Algosaibi Hotel from
2000.8%" He became a member of the board of directors of AHAB in May
2003, following the death of Abdulaziz. He has remained a member of the
board of AHAB ever since.’%

In addition to his responsibilities in relation to the Algosaibi Hotel and as
a member of AHAB's board of directors, Dawood acted as director of the
following AHAB subsidiaries/divisions: Continental Can of Saudi Arabia
Ltd, Emirates Can Company Ltd, Jeddah Beverage Can Making Co.,
Saudi Stevedoring and Shipping Co., Middle East Can Co. Ltd., National
Factory for Can Ends Ltd., RSAL, Tecmo Arabia Co. Ltd., APCO and
Corro Coat Saudi Arabia Co. Ltd.%%’

Dawood was also involved in a number of AHAB's joint ventures,
proposed joint ventures or other business endeavours including Panarabia
Petrochemical Company, Crown Arabia Can Company Ltd, The Saudi Re
for Cooperative Reinsurance Company ("Cooperative Re"), Jotun Powder
Coatings UAE Ltd (LLC), RFIB Saudi Arabia Ltd, Sterile Syringes, In
Motion and Manama Re Limited.”

896. Dawood’s account of being imposed upon to sign the loan documents is also inconsistent
with Saud’s evidence of an arrangement by which it was specifically agreed that Dawood
would be signing facility documentation and in keeping with the “New for Old” policy:®%

0. I want to ask you this question: we have obviously discussed the
new for old policy before in connection with the period when your

Uncle Suleiman was alive. After your Uncle Suleiman died, how
on your understanding did the new for old policy work then?

A. You know, they bring the old documentation and the new
documentations.
0. Who were they presented to?

A. Who what?

881 Dawood 1W, paragraph 5, {C1/1/2}.

882 Dawood xx: {Day77/27:17}.

883 Curriculum vitae of Dawood at {G/3084.1/1}. Dawood xx: {Day77/26:10}.
884 Saud re-ex {Day67/122:7} — {Day67/124:1}.
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0.

Who were those documents shown to?

Er, er, these documents, er, were -- were shown to? [ mean, you
know, they get to Badr, huh, to Badr, obviously.

What on your understanding did Badr do with them in 2009?

Yes, he -- he matched them to -- to do the matching, and then he
would, er, give them to us, presumably, at the time.

At {G/7648/1) —

CHIEF JUSTICE:

0.

Before you go on, this is the last answer Mr Algosaibi gave: "... he
would ... give them to us, presumably, at the time." "Us" meaning
whom?

It means me or Dawood, but Dawood mainly. This is the -- but
Dawood, after his father passed away, he took more of, er, some of
the activities that, er, er, my uncle did.

MR. QUEST:

I was just going to ask you about that, because we see there is a
memo at {G/7648/1}, March 2009.

Yes.

From the executive committee to various people. You are not
included here, but it refers to documents — it says: "Please be
advised that the documents that you will forward for the signature
of Saud Algosaibi should be amended for the signature of Dawood
Algosaibi as most of the time Saud will be travelling and the
documentation will be delayed for execution." What was your
understanding as to why documents went to Dawood to sign and
not to you?

It was just an agreement I made with Dawood, er, you know, in the
office, that, er, er -- it's not about travelling or something, just
something, er, er, I agreed with Dawood to be done.”
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When asked about the agreement between him and Saud for the signing of documents,

Dawood resorted to loss of memory:#>

“0.

Your cousin Saud has told this court that there was an agreement
between you and him that documents would come
to you to be signed. Do you see that?

Yes, yes.

And that is after your father's death.

Yes, I see.

So it is in this period where we see you signing all of these facility
documents that Saud has told this court that there was an
agreement between you that you were going to take on more of the
signing of documents. Do you understand?

Yes. Yes, I understand. But —

Is Saud's evidence accurate?

I don't know. I don't remember things. But maybe documents for
the company, I don't know -- for the AHAB company. That's what 1
think maybe.

It must be me, but I didn't understand that answer.

(Through interpreter) Maybe the papers he was speaking about
related to AHAB, the company. Because at the time I didn't know
anything about the borrowings but after the problem happened.
What agreement do you say you reached with Saud? What was
the agreement you made with your cousin Saud about signing
documents?

Maybe -- I don't remember but -- I think it's about the company,
the AHAB company. You know, the daily work or something like

that, for Pepsi, for other companies.

You can see the difficulty we have got, Mr Algosaibi, is your
cousin Saud has told us that there was an agreement that you were

885

Dawood xx {Day78/104:25} - {Day78/106:10}.
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898.

899.

going to take on more of the signature duties and, lo and behold,
we see 130 of your signatures and there is —

A. I don't remember it. Idon't remember it.
0. You don't remember the agreement that Saud has told us about?
A. No, I don't remember it.”

That there was an agreement for Dawood to sign is evidenced independently by a
contemporaneous document put to Saud as coming from the “Executive Committee”8 in
cross-examination as referenced above. This was in fact a memo from Al Sanea who had
taken to referring to himself in that fashion from about 2005%%7 instead of as Managing
Director of the Money Exchange and in which he wrote respectively to the staff at the
Money Exchange, TIBC and AIH (without any cognisance of the existence of the “New
for Old” policy) as follows:
“Please be advised that the documents that you will forward for the
signature of Saud Algosaibi should be amended for the signature of
Dawood Algosaibi as most of the time Saud will be travelling and the
documentation will be delayed for execution. Further to the Partners

Resolutions it is mentioned that either members of the Board Mr. Saud;
Mr. Yousif or Mr. Dawood can sign the documents.”

Dawood’s evidence strikes me as a false and convenient narrative aimed at avoiding the
fact that his involvement, as a partner of AHAB, fixes AHAB with his knowledge of the
massive borrowing which he transacted, not only on behalf of the Money Exchange but
also on behalf of the Financial Businesses, in early 2009. This he claimed to have done
virtually unwittingly in a fashion which was wholly inconsistent with Saud’s narrative on

the “New for Old” case. Either — as Saud implied — Dawood was briefed by Saud as to

886
887

{G/7648/1}, dated 20 March 2009 and sent to the Money Exchange, TIBC and AIH.
Hayley 1W, [53] {C1/9/14}.
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901.

902.

903.

the requirements of “New for Old” and told that he would be presented with facility
documentation which he then knowingly executed, or he was not. The fact that they so
woefully contradict each other (Dawood resorting in the end to loss of memory), does not
augur well for a finding that the “New for Old” policy even existed.

The fact that Al Sanea, signing as the Executive Committee but nonetheless openly
directing staff to present documents for massive amounts of increased borrowing to
Dawood for execution in Saud’s absence is also contradictory of AHAB’s allegation of
concealment by forgery.

At sections 4.47 to 4.86 of AHAB’s Closing Submissions,®®® Al Sanea’s use of the title
“Executive Committee” is examined in detail as an aspect of his strict control over of the
Money Exchange and his systematic separation of its operations from that of the rest of
AHAB. All of this pointing ultimately, as it is submitted, to his ability to have at once
defrauded the AHAB Partners along with the banks.

AHAB relies in this context very much again upon the evidence of Mr. Hayley but, on
careful analysis, the effect of Mr. Hayley’s evidence is not that he or anyone else at the
Money Exchange, let alone at AHAB H.O., was deceived by the misleading title. As Mr.
Hayley explains: “/d]espite the reference to “Executive Committee” on Mr Al Sanea’s
memos, I understood all instructions to have emanated from Mr Al Sanea and nobody
else.”8%

The “Executive Committee” was, it seems to me, a figment of Al Sanea’s imagination

intended, it seems unsuccessfully, to mislead his staff into thinking that he was no longer

888
889

{D/4/23-41}
Hayley 1W [75] {C1/9/17}.
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904.

in exclusive day to day control but was operating with direct oversight and involvement
by others. This in no way affected the nature of his relationship with the AHAB Partners.

As regards his knowledge of the existence of the Financial Businesses, it is also telling
that Dawood also signed a board resolution dated 21 April 2009 appointing Dr. Al Mardi
as acting Chairman of TIBC, ATS and ATH:%%° no forgery allegation is made in respect of
that signature. Both Dawood and Saud were typically vague when asked about this in
cross-examination,®®! but in the circumstances both must have been aware of the

appointment, contrary to AHAB’s case as already examined above.

Accounts and Audit Packs

905.

In addition to all of the above, references to the Financial Businesses are rife in Money

Exchange accounts and Audit Packs. As discussed earlier in this Judgment, the AHAB

Partners would have seen those documents each and every year, and many were in

AHAB H.O. files in any event. Specific references to the Financial Businesses in

Accounts and Audit Packs found at AHAB H.O. include:

(1) The Money Exchange Financing Division accounts for the year ending 31
December 1993 found in the drawer in Abdulaziz’s office refer to “Deposits in the
name of AIH Bahrain.”%%?

2) The Audit Pack for the year ending 31 December 1994 was found in Saud’s
villa.3?3 This is also as discussed above and put to him in some detail in cross-

examination.?® AIS was expressly referenced on two pages,®” and there were

890
891
892
893
894
895

{02/1/2}; an exhibit to Dr Al Mardi’s Third Affirmation.

Dawood xx: {Day80/90:9-13}. Saud xx: {Day 51/6:11} — {Day 51/21:7}.
{N/464/1} BN-AA <Ar>, {N/466/1} <Tr>; reference to AIH on {N/464/7}.
{H29/141/1} MY <Ar> {H29/141.1/1} <Tr>.

Saud xx {Day60/17:21} - {Day60/46:6}.

In the translation: {H29/141.1/22} and {H29/141.1/37}.
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3)

“)

)

also numerous references to “Algosaibi Investment Company” in the translation®®
which is probably a reference to either AIS or ATH.
Within the N Files was the Annex 2/8 for the year ending 31 December 2001.5%8
This was a standard attachment to the Audit Reports. In addition to having been
found in the N Files, it is known that Saud saw this document since it contained
the input figure of SAR 7,810,900,000 used in Saud’s Calculations which he
undertook around this time, also addressed above. The Annex 2/8 referred to
“Loans through AIS Bahrain”, which contributed SAR 2,493,600,000 to the SAR
7.8bn figure, so nearly a third of the total, and recorded increases in that respect
on the previous year.
A copy of the Chairman’s statement for the unaudited accounts of the Money
Exchange for the half-year ending 30 June 2003 was within a file within the
AHAB H.O. archives, and referred to the incorporation of TIBC.3° It was signed
by Suleiman.
As also already considered above, the N Files also contained a copy of the KPMG
3 Year Projections®® which had been sent to Saud under cover of a letter of 26
August 2003 from Al Sanea.?®! The projections for the Money Exchange stated:”?
“A new banking venture named ‘The International Banking
Corporation’ (TIBC) is being established in Bahrain under an

offshore banking license granted by the Bahrain Monetary Agency
with an authorized and paid up capital of US 8 100 million, as a

896
897
898
899
900
901
902

{H29/141.1/9}, {H29/141.1/34}, {H29/141.1/36}, {H29/141.1/37}, {H29/141.1/42}.
Saud xx {Day60/34:13-18}

{N/782/1} MN-2/03 <Ar> {N/783/1} <Tr>

{H3/218/1} BHO-A

{N/139/1} BN-2/03; Money Exchange, and {N/140/1} EN-2/03 AHAB.

{N/589/1} mN-2/03

{N/139/8}
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93% subsidiary of the A.H. Algosaibi & Brothers Company.
Accordingly a sum of SR 349 million (US$ 93 million) is projected
as investment in subsidiary in the year 2003. The income, if any,
from this investment is not taken to consideration as the projected
period is assumed as a start up phase.”

(6) The Statement of the Board of Directors relating to the Money Exchange accounts

for the year ending 31 December 2003 also referred to TIBC.?%

(7 A copy of the Statement of the Board of Directors relating to the Money

Exchange accounts for the year ending 31 December 2004 was within one of the

AHAB H.O. files maintained by or on behalf of Saud, and signed by both

Suleiman and Saud.’®* It referred to TIBC in five separate paragraphs, including

on the signature page:°%

“The standing of the Algosaibi Money Exchange Division has been
significantly enhanced by its Bahrain based bank subsidiary The
International Banking Corporation, which after a little more than
eighteen months since start-up has achieved healthy profitability.

The management team of TIBC has been further strengthened
during the year and both TIBC and the Algosaibi Money Exchange
are governed by executive committees, which although
independent, are each chaired by Sheikh Suleiman Hamad
Algosaibi, with Saud Abdulaziz Algosaibi and Maan Abdulwahed
Al Sanea acting as the other committee members. In this way, the
Money Exchange and TIBC are able to operate independently, but
necessary coordination of their businesses is also ensured.”

®) The notes to the Financial Statements for the Money Exchange each year included

a section headed ‘Investment in Subsidiary’ which described TIBC as follows:

“A  banking venture name[d] ‘The International Banking
Corporation (TIBC) was established in Bahrain on 22 May 2003
under an offshore banking license granted by Bahrain Monetary

903
904
905

{H3/161/1} and {G/3788/1}.
{H22/177/1} MHO-SA2

{H22/177/2}
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906.

Agency, with an authorized and paid up capital of US$ 100 million
(SR 375 million), as a 93% subsidiary of the A.H. Algosaibi &
Brothers Company.”

The notes then went on to set out the specifics in relation to TIBC for the relevant year.

Copies were in AHAB H.O. locations as follows:

(a)

(b)

(©)

©)

For the year ended 31 December 2004 there were two different documents, both
in the same file being one of those maintained by or on behalf of Saud. One copy
contained a KPMG auditor’s statement,’® and the other did not.””” A version of
the former was also amongst the loose papers found in Saud’s office in May
2011.°% It contained the Statement of the Board of Directors relating to the
Money Exchange accounts for year ended 2004 referred to at 61(7) above.

For the year ended 31 December 2006, a copy was in the same file maintained by
or on behalf of Saud,’” and signed by him.

For the year ended 31 December 2007, three copies were found in Saud’s villa;
one was signed by him®! (and not on the Forgery Schedule), and of two unsigned
versions, one contained an El Ayouty auditor’s report’!! and the other did not”!2.
Since the substantive content was the same, the section which addressed TIBC
was in all of them.”!3

The Audit Pack for the year ending 31 December 2008 was also located within

906
907
908
909
910
911
912
913

{H22/181/1} BRHO-SA2; TIBC note on {H22/181/16}. Further copy at {H22/178/1}; TIBC note on {H22/178/16}.
{H22/180/1} BHO-SA2; TIBC note on {H22/180/14}.

{N/1/1} EN-L

{H22/59/1}; TIBC note on {H22/59/14}.

{G/6217/1} MYV

{G/6214/1} MV

{G/6213/1} mV

{G/6217/18}, {G/6213/19} and {G/6214/20}.
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AHAB H.O.;°'* its chain of physical control was explored in some detail in the
cross-examination of various AHAB witnesses, in particular Saud and Mr. Ali.
The Audit Pack expressly referred to TIBC in its text, several times. There were
also references to both ATH’!® and ATS!®.

907.  Saud also signed the Money Exchange accounts for the year ended 31 December 2005;°!7
AHAB has not disclosed a copy from an AHAB H.O. location but there are no
allegations of forgery in relation to Saud’s signature, which he accepted in cross-
examination:’!8

“Q.  If we go over the page to {F/161/2}, we can see your signature,
can't we?

A. Yes, I see my signature, yes, sir, what looks like.

0. If we go to {F/161/3} we can also see your signature?
Yes, I see that, yes.”

908. The Money Exchange accounts include the same description of TIBC as set out at the top

of the previous page above, and noted that:°!°
“The capital of TIBC was increased to US$ 400 million during the year
ended 31 December 2004 (31 December 2004: US3300 million). The
Company’s share of 93% in the additional increase in the capital of TIBC
of US8 93 million (SR 348.75 million) was contributed in cash.”

909. It went on to set out TIBC’s net profit for the year as being US$494m.

910. Other accounts and related documents which referred to the Financial Businesses and

914 {G/7748/1} MHO <Ar> {G/7749/1} <Tr>.

915 In the translation: {G/7749/42}; {G/7749/44}; {G/T749/45}; {G/T749/46}; {G/7749/72}.
916 {GI7749/31}; {G/7749/45}; {G/7749/46}; {G/7749/50}; {G/7749/72}.

917 {F/161/1}

918 Saud xx {Day48/89:20-24}

919 {F/161/13}
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which were put to Saud and/or Yousef in cross-examination but were not from AHAB
H.O. locations, are included in Annex E1/17.5 of the Defendants’ Closing Submissions.
For the reasons identified therein, these documents further respectively reveal the

knowledge of Suleiman or Saud of the Financial Businesses.

Other important AHAB witnesses on the subject of the Partners’ knowledge of the

Financial Businesses.

Mr. Mohammed Hindi

911.

912.

Mohammed Salem Hindi was Senior Vice President and a member of the AHAB board
of directors. He joined AHAB in 1958 and became one of its most trusted and venerated
senior employees. Indeed, because also of his seniority, it appears that he was the only
person (apart from Al Sanea) not an AHAB Partner who participated in the decision
making of the AHAB or Money Exchange boards of directors.
He presented in his witness statement a picture of AHAB’s affairs as characterised by
fiscal probity and conservatism which is inconsistent with the documentary evidence
analysed in detail in this case:**°
“39. It was always Abdulaziz’s view that AHAB should not load itself

with debt, because we ought to be working for ourselves, not the

banks. That view has prevailed throughout my involvement with

the Algosaibis, and AHAB’s manufacturing and trading businesses

were always run without excessive debt. Once Suleiman became

Chairman, his cautiousness in business was an additional reason

why he was averse to substantial borrowing.

40.  Within reason, the individual businesses were (and are) expected
to finance their day-to-day operations from their own income...”

“86. As I have explained, Suleiman was cautious in business and
inclined to seek counsel in relation to any significant business

920

{C1/20/12} and {C1/20/24} submitted by AHAB under cover of Hearsay Notice dated 15 March 2011: {C1/19}.
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913.

914.

915.

decision. It is simply inconceivable to me that he could have had
any knowing involvement in the activities of the Bahraini
businesses controlled by Mr Al Sanea without me being aware of
it. The same is true of the supposed involvement of Yousef and
Saud. These would have been important business matters and I
have no doubt that if they had been involved in them they would
have discussed them with me, as they did with their involvement in
AHAB's business operations generally.

87.  Knowing Suleiman and his view of Mr Al Sanea as I did, I am
confident that he would not have permitted Mr Al Sanea to
establish or develop the Bahraini businesses using AHAB's name,
nor would he have agreed to provide guarantees in AHAB's name
or in the names of the individual AHAB partners. Such conduct
would have been entirely inconsistent with his personal dislike of
Mr Al Sanea and his long-held view that the Algosaibis should not
be in business with him.”

These passages set the context for Mr. Hindi’s unreserved allegations against Al Sanea,
by which he ascribes to him the single-handed responsibility for the fraud upon the banks
and the predicament that has befallen AHAB.
There is good reason however, quite apart from his admitted personal dislike of Al
Sanea®! to question Mr. Hindi’s objectivity and the fairness of his assessment of what
transpired with the Money Exchange and the Financial Businesses.
In his witness statement he gave the following evidence as to his ignorance of the
Financial Businesses and more particularly as to the absence of documents about them at
AHAB H.0.:%%

“I have also learned since Mr Al Sanea’s fraud began to unravel in May

2009 that he operated businesses in Bahrain, particularly Algosaibi

Trading Services (ATS) and The International Banking Corporation

(TIBC), to raise trade finance and loans, which were then funnelled to the
Money Exchange. I had never heard of either of these entities before May

921

922

{C1/20/14}, where at [47] he describes Al Sanea thus: “As I got to know Mr Al Sanea, my impression of him was of an
aggressively ambitious, overbearing and ostentatious man, and I never warmed to him.”

Hindi 1W [82] - [83] {C1/20/23}
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916.

917.

918.

919.

2009 and was entirely unaware of their activities.

I understand that there are documents in the files of the Money Exchange,

ATS and TIBC which suggest that AHAB and members of the Algosaibi

family were actively involved with ATS and TIBC. In particular, [

understand that there are documents apparently signed by Abdulaziz in

the 1990s approving trade finance facilities for ATS, and guarantees of

those facilities by AHAB, and documents apparently bearing Suleiman’s

signature suggesting that he did the same (in much larger volumes) in the

2000s. In addition, I understand that Suleiman, Yousef and Saud are all

said to have been involved in the establishment of TIBC in 2003, and in its

subsequent operations.

As far as I am aware, there are no such documents or files at AHAB Head

Office. Neither I nor (as far as I am aware) anyone else at Head Olffice

was aware of the supposed involvement of Abdulaziz, Suleiman, Yousef or

Saud in these businesses prior to May 2009.”
As the Defendants submit and is now apparent, there were many documents - and of the
type he described — at AHAB H.O. Mr. Hindi’s evidence is therefore shown to be wrong.
In fact, a number of documents from AHAB H.O. show that Mr. Hindi himself was fully
aware of the existence of AIS and AIH. And it is perhaps significant that his witness
statement excerpted above only expressly denied knowledge of ATS and TIBC.
As discussed earlier in this Judgment, Mr. Hindi is recorded as being present at the
meeting of 1 May 1984 called by Abdulaziz at which the incorporation of AIH was
approved, and he signed the minutes to that effect.’?3
Documents relating to Mr. Hindi’s knowledge of AIS and AIH which were put to Saud in

cross-examination were as follows:

(1) Within an AHAB H.O. archive file, expressly attributed to Mr. Hindi within

923

{H29/55/1} MV <Ar> {H29/55.1/1} <Tr>
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2)

AHAB’s discovery (and deemed by AHAB to be “Not relevant”),’** was an AIS

newsletter dated 25 July 1989.9%° It was on AIS headed paper, so again also

expressly referred to AIS being represented in Bahrain by AIH. It had not simply

been ignored upon receipt: someone had written on it “open a new file call it AISL

NEWSLETTER” (underlining in the original). The handwriting is thought by the

Defendants to be Saud’s. However, he denied in cross-examination that it was his.

The contents of the Newsletter were informative: the lead article is entitled “Is the

United States’ Monetary Policy Changing?” and it closes with a report on the

relative regional weightings (distributions) of the AIS investments.

Mr. Hindi actually had an account with AIH, as evidenced by:

(a) A signed letter from him to Mr. Khan of AIH dated 27 March 1990, on his
personal AHAB letter heading (as “Vice President/Director”), referring to
a telecon of earlier that day, and asking Mr. Khan to transfer US$60,665
from his account with AIH to his account with the Money Exchange “by
the fastest means possible”.*%°

(b) A similar letter from him to Mr. Astley-Cooper of AIH dated 20 June
1990, again on his personal AHAB letter heading, referring to a telecon
that morning requesting to transfer US$125,000 from his account with

AIH to his account with the Money Exchange.%?’

This is telling evidence of Mr. Hindi’s knowledge of AIS and AIH, and especially of the

924

925
926
927

Its original file location was 4FA-1095, (AHAB H.O. 4" Floor Archive) and it appears at row 753 of the Archive Hard
Copy File List {H6/5/1} as outlined to the Court {Day56/129:5-18}.

{G/1253/1} MHO-A; put to Saud {Day56/127:22} - {Day56/129:20}.
{G/1283/1} MHO-A; put to Saud {Day56/129:20} - {Day56/130:10}.
{G/1309/1} MHO-A; put to Saud {Day56/130:12} - {Day56/132:10}.
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latter as a banking entity carrying on business in Bahrain. Given that he held significant
deposits with AIH, he could not have simply forgotten about it when providing his
witness statement. I note also that in his supplementary witness statement,”?® Mr. Hindi
was called upon to explain the existence of a number of documents which show that
financing was arranged through the Money Exchange for certain AHAB entities which
were under his management. His explanations, consistent with the fiscal conservatism he
professed and implicitly to the effect that the documents may not be genuine, is not

convincing.

Mr. Mark Hayley

920.

Mark Hayley became the General Manager of the Money Exchange on 1 January 1998.
At paragraph 61 of his witness statement®? he explains that from the time he commenced
as General Manager, Al Sanea never worked at the Money Exchange but instead worked
from his office at STCC in Al Khobar and issued instructions remotely. Nonetheless, that
while the Money Exchange occupied the first floor of the AHAB H.O. building (with the
H.O. itself located upstairs on the third floor), Al Sanea exercised strict control regarding
the conduct of the Money Exchange business. No employee was permitted to carry out
any action concerning the business of the Money Exchange without Al Sanea’s authority.
“He exercised strict control over every aspect of the business” states Mr. Hayley “and did
not delegate any authority to me, such as authority to approve expenses or staff salary
payments”. At paragraph 62-63 he continues:

“In my role as General Manager, I would consult Mr. Al Sanea as and when
necessary concerning any matters that required action and if appropriate make

928
929

{C1/21}, also the subject of Hearsay Notice dated 11 May 2011: {C1/19}.
{C1/9/15}
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921.

922.

923.

recommendations accordingly. He would make the necessary decisions and
instruct accordingly. Mr. Al Sanea would instruct Money Exchange employees to
accept only instructions that were issued or approved by Mr. Al Sanea himself.”

This apparent exclusive and strict control by Al Sanea of what was in fact a division of

AHAB was enabled because, as Mr. Hayley explains at paragraph 26:°3°

“The Money Exchange was run as an entirely independent entity from the other
AHAB group businesses. There was no back office support or oversight given by
the AHAB Head Office situated on the third floor of the AHAB building. The
Money Exchange was completely self-sufficient and there was no overlap between
the employees of AHAB Head Office with the Money Exchange.”

At paragraph 33, Mr. Hayley goes on to describe his impression of what the real purpose

of the Money Exchange was:

931

“After approximately six months as General Manager, I became aware that,
rather than generating operating revenue, Mr Al Sanea wanted to use the
Algosaibi name in order to borrow through the Money Exchange for the purpose
of funding the Saad Group which at that time was not sufficiently credit-worthy.
The borrowings of the Money Exchange were also used to service its existing
debt. I soon discovered that the Money Exchange had borrowing to the extent of
US$1 billion.”

At paragraph 31:93?

At paragraphs 44 — 4

“I was told that leverage and borrowing were anathema to Abdulaziz Algosaibi,
who came from a culture of using cash flow to fund expenditure. By contrast, Mr
Al Sanea used leverage as a means of business expansion.”

8.933

“...To my knowledge, the Money Exchange had no role as a central treasury for
other business divisions of the AHAB group... The Money Exchange borrowed
money at Mr Al Sanea’s direction and for his use...There were occasions where
AHAB Head Office asked for expenses to be paid by the Money Exchange, but to
my knowledge no material funds were ever distributed to the AHAB businesses.
As I have said, any borrowing was to service the existing debt of the Money
Exchange and to fund the Saad Group.”

930
931
932
933

{C1/9/7}
{C1/9/9}
{C1/9/9}

{C1/9/12-13}

390



924.

925.

926.

This evidence (and further evidence from Mr. Hayley and other witnesses) as to the
separation of the Money Exchange from the rest of AHAB and its exclusive control by Al
Sanea, is of course, crucial to an understanding and acceptance of AHAB’s case that the
Partners did not know or authorise Al Sanea’s use of the Money Exchange as the potent
engine of fraud that it became. That Al Sanea had managed to create the perfect
hermetically sealed environment for the conduct of his fraud which he perpetrated for the
exclusive benefit of himself and his Saad group of companies. Thus, this Court is invited
to accept that although it was taking place virtually “right under their noses”, the Partners
knew nothing of one of the biggest Ponzi schemes in history being run out of their
business from within the very building in which they worked.

This extraordinary proposition called for the very careful kind of scrutiny of the evidence
undertaken in this trial and which as I have explained, necessarily came to depend upon
what the historic documents objectively revealed rather upon the subjective views or
recollections of individual witnesses. The result for the assessment of Mr. Hayley’s
evidence was no different than for that of the other witnesses of fact: where his
impression of the relationship between Al Sanea as the controlling mind of the Money
Exchange and the AHAB Partners as the unwitting victims of his fraud is not supported
by the documentary evidence, I am compelled to rely upon the documentary evidence.
For instance, contrary to his views, the Defendants were able to show by careful
examination of the transactional records and facility documents that the Money Exchange
did indeed undertake a very significant amount of borrowing for the benefit of other
AHAB entities. Whether or not this justified the “central treasury” label became

irrelevant. The fact of the matter is that there are early resolutions of the AHAB Board of
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927.

928.

Directors expressing their intention to develop the Money Exchange as AHAB’s “central

7934 and over time, AHAB became the direct beneficiary of very significant

treasury
borrowing through the Money Exchange to fund its other operations, it Partners’ personal
expenses and, even more significant, the cost of its investments. Indeed, it became
common ground at the trial that one of the principal functions of the Money Exchange
was to purchase and hold investments for AHAB.

The “central treasury” issue is the subject of specific examination by the Defendants at
Section E1/16 of their closing submissions. In this massive case, it is impossible to
address in this Judgment every detail of every issue. It will therefore suffice that I note
here my acceptance of the Defendants’ submissions on this issue.

This showing of the Money Exchange as an important source of funding for AHAB and
its Partners serves, ipso facto, to falsify Mr. Hayley’s narrative. But it is important all the
same to recognise that not even he, a key AHAB witness, goes so far as to assert that the
Partners had no knowledge of the fraud. He speaks only to his impression of the goings
on as between Al Sanea and the different Partners at any given point in time and confirms
that he was never privy to any meetings between them.’*> He himself met with an AHAB
Partner only on “the rare occasions.”®3® Moreover, as the documents themselves reveal,

the typical communication in writing between an AHAB Partner (mainly Saud) and Al

Sanea would have gone directly from STCC’s offices where Al Sanea was based and

934

935

936

{G/966/1}, considered above, and Abdulaziz’s reminder to other Board members dated 20 December 1990:
{G/1356/2}; {G/1357/2}.

{Day23/43:23}-{Day23/44:20} in which Mr. Hayley said his only dealing with the partners were when meeting banks
and two meetings with Saud; {Day69/68:16}-{Day69/70:10} in which Mr. Hayley describes his limited interaction
with AHAB H.O.

[54] {C1/10/14}
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929.

930.

931.

AHAB H.O. or vice versa. As Omar Saad confirmed,”” the many meetings of the Money
Exchange Board of Directors shown by the minutes to have been attended by Al Sanea,
took place at AHAB H.O.
Of more fundamental importance to the proper conclusions in this case, Mr. Hayley
acknowledged that the Money Exchange’s ledgers contained an accurate record of all its
transactions, including the crucial Ledger 3 which recorded to the last dollar, the extent of
Al Sanea’s and his Saad entities’ indebtedness to the Money Exchange. This is the ledger
which became Attachment 9 to the El Ayouty Audit reports.
The same implications carry through into Mr. Hayley’s evidence in relation to the
Financial Businesses. He gives his overall impression of the Financial Businesses at
paragraph 36 of his witness statement:?3%
“The Money Exchange worked in conjunction with related financial
services companies: The International Banking Corporation (“TIBC”);
Algosaibi Investment Holdings (“AIH”) and Algosaibi Trading Services
(“ATS”). In effect, these were managed with the primary aim of securing
more funds for the Money Exchange, so that these could in turn be used to
fund Mr. Al Sanea and/or the Saad Group. I carried out my role in

conjunction with my counterparts related financial services entities
TIBC., AIH and ATS.”

At paragraphs 37 — 41, Mr. Hayley goes on to explain in detail his understanding of the
purpose and operations of the Financial Businesses, including their arrangements with
banks and the titles and functions of their key employees, in particular Mr. Potter and Mr.
Stewart and concludes:

“Mr. Potter (like Mr. Stewart) also acted under the direct instructions of

Mr. Al Sanea. Routinely, we worked together to achieve Mr. Al Sanea’s
objectives; that is, to obtain more funding for Mr. Al Sanea and the Saad

937
938

Day88/67:1-22; Day89/26:1-11 (although he testified that after Abdulaziz died, Al Sanea attended few meetings).
{C1/9/10}
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932.

Group.”
While Mr. Hayley does not go so far as to suggest that this meant that the AHAB Partners
did not know of the existence of the Financial Businesses or were unaware of their use for
the procurement of billions of dollars of borrowing offshore Saudi Arabia in the name of
AHAB, any such implication from his testimony would be contrary to the facts revealed

from the examination of the documentary evidence in this case.

Mr. John Potter

933.

934.

I accept, as the Defendants submit,* that a further factor evidencing the AHAB
Partners’ awareness of the Financial Businesses is their knowledge of Mr. John Potter.

A witness statement from Mr. Potter was presented by AHAB?#? but he was not called to
testify in person. AHAB relies on his statement in support of its case that Al Sanea was in
exclusive control of the Money Exchange and the Financial Businesses and this is what,
in effect, Mr. Potter had to say was how things appeared from his perspective. Mr. Potter
was appointed General Manager of the Money Exchange in 1982 and later, after he
moved to Bahrain, as General Manager of AIH on 29 May 1984. It appears that he wore
several hats while based in Bahrain over the ensuing years: he was also a director of
AIS/ATS as well as “advisor” to TIBC and worked also on behalf of the Saad Group at
Awal Bank. This is the narrative from his witness statement on the issue of interaction
with the Algosaibis and Al Sanea’s control:%*!

“When I joined ALGME, the business was engaged in some borrowing

activities (mostly for group companies), but nothing significant
(approximately USD70 - 80 million). The Algosaibi family had little

939
940
941

{E1/17/41}
{C1/29}, by way of a hearsay notice: {C1/25/1}
[5] - [6] {C1/29/1}.
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involvement with ALGME. Abdulaziz Algosaibi was involved in the big
picture; however, Mr. Al Sanea was in charge of the day to day running of
the business and I was told he had a power of attorney from the Algosaibi
family to run ALGME on their behalf. He was also an authorised
signatory for ALGME. I never saw the aforementioned power of attorney.

Interaction with the Algosaibi family

I was the only person in the group that knew the family. Glenn Stewart
(“Mr. Stewart”) met socially with the Algosaibi family, but only on very
few occasions. I don’t believe that Mark Hayley (“Mr. Hayley”), the
General Manager of ALGME had direct contact with the family. The
structure put in place by Mr. Al Sanea aimed to conceal information from
the Algosaibi Family. Mr. Al Sanea gave direct instructions not to
communicate with any members of the Algosaibi Family regarding
business matters. In my opinion Mr. Al Sanea was a tyrant.

Maan Control

[Documents that needed signatures from the Algosaibi family were
transported to Saudi Arabia by daily driver], and were returned bearing
the required signature of the Chairman. On many occasions, these
signatures were verified by Saudi banks and the Chamber of Commerce in
Saudi Arabia.

Initially, the memos [between staff in Bahrain and Al Sanea] were
addressed to “Maan Al Sanea”. On or about late 2005, Mr. Al Sanea
decided that all communications should be addressed to the Executive
Committee or “ExComm.” I understood the ExComm to be Mr. Al Sanea
himself and not a separate management committee.

Setting up AIH/AIS/ACS/ATS

I was asked by Mr. Al Sanea to move back to Bahrain in the middle of
1984 to set up [AIH]. AIH was to be the investment arm of ALGME in
Bahrain. The legal work for the set up of AIH was carried out by the
lawyer Dr Omar El Mardi (“Dr El Mardi”) ... The Algosaibi family was
aware that AIH was being set up in Bahrain, what its role in the group
was, and understood my role as business leader for the company.

In 1985, I helped establish Algosaibi Investment Services (AIS)**?, which
was used for private client business and subsequently Islamic brokerage

942 Mr. Potter here explains in a foot note to his statement that AIS was established in Bermuda “fo protect the clients’
assets given the Iraq/Iran war at the time.”

395



935.

936.

937.

business (Murabaha trade transactions). The business was successful and

it grew to USD2.5 billion in managed assets. AIS started to arrange trade

finance facilities for the Algosaibi group and with the change in activities,

AIS changed its name to Algosaibi Trading Services (“ATS”). We

established Algosaibi Client Services (“ACS”) to handle the private client

business and segregate it from trading activities.**

.. AIH, AIS/ATS and ACS were all considered extensions of ALGME, and

the Algosaibi family was not involved with the financial services side of

the business which was handled entirely by Mr. Al Sanea. It was obvious

that Mr. Al Sanea wanted to distance everyone who worked at AIH, ATS

and ACS from the Algosaibi family. Mr. Al Sanea gave specific

instructions to employees not to interact with any of the Algosaibi family

and that all transactions/requests had to go through him first.”
There is no reason to think that Mr. Potter was being untruthful in these accounts of the
inter-relationships as he perceived them. His sense of Al Sanea’s strict (or even
tyrannical) control over the Financial Businesses and over staff who worked for him is
consistent with the picture that emerged from the documentary evidence and the accounts
of other witnesses, in particular AHAB’s key witness Mr. Hayley, who spoke in similar
terms of Al Sanea’s control over the Money Exchange.”** From all the evidence I am
prepared to accept that Al Sanea did indeed give the impression that he “wanted to
distance everyone who worked at AIH, ATS and ACS from the Algosaibi family.”
That however, is not the same as a finding that the distance Al Sanea sought to create
between the staff and the Algosaibis was against the wishes of the AHAB Partners or that
Al Sanea succeeded in keeping secret from the Partners the very existence of the

Financial Businesses and the nature or scope of their operations.

Even in the case of Mr. Potter as a senior member of the Financial Businesses staff, there

943
944

This entity did not figure in the trial.
Hayley 1W {C1/9/3}, where for instance at paragraph 9, he relates his experience of being required “to act on
instructions without question.”
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938.

939.

940.

941.

942.

943.

are compelling aspects of the evidence to the contrary.
Mr. Potter speaks of himself as “the only member of the group that knew the (Algosaibi)
family.” 1t is clear that he did not mean this literally but relatively: other members of staff
had made acquaintances but his was the most long-standing and accessible relationship.
The relationship between Mr. Potter and the AHAB Partners should therefore be fully
contextualised.
The following analysis by the Defendants helps, in my view, to set the proper context.
Mr. Hayley states that as one of the executives of ATS Mr. Potter, along with Mr.
Stewart, was “very successful in developing relationships with banks in the region,
particularly Islamic banks.”*
Yousef stated:
“I believed that the representative office had been present in Bahrain for a
number of years and that John Potter, whom I knew a little, worked
there.” ( Emphasis added.)
Yousef also confirmed in cross-examination that he remembered him.**’” He mentioned
.948

Mr. Potter when asked about the Bahrain businesses on a later day:

“QO.  If there was an office in Bahrain, what did you think it was doing
for the Money Exchange?

A. Which one is that?
0. You say in that sentence —

A. Excuse me, I have to make it clear. The only one I know is about
the one who runs by Potter.

0. Yes.

945
946
947
948

Hayley 1W [40] {C1/9/11}

Yousef 1W [133] {C1/3/30}

Yousef xx {Day30/50:19-22}

Yousef xx {Day33/21:11} - {Day33/22:9}
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944.

945.

A. John Potter.

0. Yes.

A. That I know. That I know about it.

0. What did you think John Potter was doing in Bahrain?

A. I never -- I have no idea.

0. Why would you have the expense of an office in Bahrain if you had
no idea what it was doing?

A. 1It's the family who runs that, but not me myself.

0. But you have an interest in the Money Exchange?
Yes, yes, I have. Yes.

0. You knew about this office in Bahrain, did you never ask yourself

what Mr Potter was doing in Bahrain?

A. No, I never did.

0. That's not very good supervision for AHAB of the Money
Exchange's affairs, if you don't know what the office is doing in
Bahrain, is it?

A. Somebody else was looking after it.”

On Day 38 of the trial Yousef again made the point that he knew about a business in

Bahrain which was run by Mr. Potter:°4°

“O.  I'm suggesting you knew perfectly well that there were companies
in Bahrain, even if you had forgotten the names.

A. The only one is with Potter, John Potter. Otherwise, the others 1
can't -- I don't remember -- I don't know about it.”

Saud referred to Mr. Potter in his witness statement as follows:?>?

949
950

Yousef xx {Day38/19:6-11}.
Saud 1W [299] {C1/2/62}.
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“I believe I met Mr Potter (in Yousef’s office) while I was on holiday from
my studies in the USA.”

946. The fact that Mr. Potter even attended Yousef in his office is telling.
947. Saud also accepted in cross-examination that he knew of Mr. Potter and that their paths
crossed:*!
“Q.  You knew Mr Potter, didn't you, Mr. Algosaibi?
A. I -- I've seen him on occasions here and there but at that time I

had no -- no interaction with him, no.

0. Let's just be clear about this. You knew the face of Mr Potter and

you knew —
A. Yes.
0. -- that that was his name?
A. John Potter, now, yes.
0. And that was all that you knew. You knew nothing else?
A. I saw him long time ago. I remember before the events, and I don't

recall where exactly. Could have been at social event, and I think
that was the case. And that's what I know of him. What he did for
us, what he didn't do for us, or he worked for other company; I had
no interaction with him.”
948. Mr. Potter was present at a signing ceremony in Bahrain in 1989 which Abdulaziz and
Saud also attended. Saud’s evidence in cross-examination in relation to his reasons for

attending was vague, but he would have recognised Mr. Potter:*>?

“Maybe I attended the lunch. You asked me about Potter, did I see
Potter? [ may have.”

And
931 Saud xx {Day53/89:8-11} and {Day53/91:6-17}.
952 Saud xx {Day53/113:7-8} and {Day53/115:1-2}.
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949.

950.

951.

........ So, was Potter there? He may have, yes. Did I know what
he was doing? Maybe not.”

Saud wrote to Mr. Potter on 15 November 1999 addressed to him at AIH in Bahrain:*>3
“Please find enclosed a copy of a proposal I received from an Investment
Bank in USA. They propose to establish the first ever Islamic bank in
America. I thought you would be the right person to deal with this
subject.”
This was a letter from which Saud tried to distance himself in his statement.”>* The letter
existed electronically on Mr. John’s computer, and a signed version was in an AHAB
H.O. archive location. On any view, therefore, it was drafted on Saud’s behalf, signed by
him, and sent. It demonstrates that Saud had sufficient awareness of Mr. Potter’s role to
realise correctly that he had an interest in Islamic banks, and was “the right person to
deal with this subject”. Even if (which is not accepted) he only passed the proposal on
because Abdulaziz or Al Sanea told him to and did so “blindly” (as he suggested in cross-
examination) the fact remains that he already understood that it was to Mr. Potter that it
should be sent.
An example of Saud and Mr. Potter meeting the same people can be seen in a chain of
emails from October and November 2005 between Mr. Potter and Mr. Freeth of J P
Morgan.”>> The title of the emails was ‘AIH and Algosaibi Trading Services’. In them,
Mr. Freeth referred to having seen Mr. Potter recently in Bahrain, and that:
“I was also fortunate enough to meet Sheikh Saud Algosaibi a few days

later with Badr Eldin Badr and my colleague Ramzi Abukhadra from our
Bahrain office, which was a nice introduction.”

953
954

955

{G/1988/1} MHO-e and signed version {G/1989/1} BHO-A; put to Saud {Day55/73:11} - {Day55/85:16}.

Saud 1W [298]-[299] {C1/2/62}: “I do not recall this letter or the subject matter. Looking at it now, I think that what
probably happened was that Head Office had received an initial approach from the investment bank and my father told
me to pass the proposal on either directly to Mr Potter, or to Mr Al Sanea who then asked me to forward it to Mr
Potter.”

{G/4991/1}
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952.

953.

954.

It is implausible that Mr. Freeth, at the referenced meeting with Saud, would not have
mentioned to him his recent meeting with Mr. Potter, or his dealings with him and ATS
and AIH.

Mr. Potter was sufficiently familiar with Saud and Yousef to send them condolence
letters upon the death of Suleiman, in which he stated that he had unfortunately been
“unable to attend the condolences in Alkhobar before the last day”.”>® Whilst his letters
were not found within AHAB H.O. but amongst documents in Bahrain, importantly a
response from Yousef was found on the computer of Mr. Shabiudeen at AHAB H.O.%’
This suggests that the letter to Yousef at least must have been received. It is notable that
both Saud and Yousef were addressed on first name terms: “Dear Saud” and “Dear
Yousef”, suggesting a degree of familiarity not denied by Saud in cross-examination:?>3

“Q.  Again, he is on quite familiar terms with you; it is "Dear Saud",
"Dear Yousef”, not "Dear Sheikh Algosaibi"?

A. Yes, sir.”
The AHAB Partners’ awareness of and familiarity with Mr. Potter over a long period of
time, makes it inconceivable that they would not have had an understanding of what he
did. He was obviously not an employee based in Bahrain dealing only with “a small
representative office business”, i.e.. currency exchange, remittances and an American
Express franchise. He was an expatriate experienced in Islamic banking and finance. The
AHAB Partners must have known that he was working for the Bahrain operation in a

capacity that required that kind of expertise. Additionally, as Mr. Hayley is reported as

956
957
958

{G/7540.1/1} to Yousef: {G/7540/1} to Saud; put to Saud {Day57/123:11} - {Day57/126:25}.
{G/7556.2A/2} MHO-e
Saud xx {Day57/126:23-25}.
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having said, Mr. Potter had developed relationships with local banks; many of which also
dealt with AHAB. It is also clear from his statement that Mr. Potter knew the Algosaibi
family well and had significant contact with them. See for instance, at paragraph 43 of his
witness statement,”® his account of his discussions with Saud about the split of beneficial
ownership of SAMBA shares as between AHAB and Al Sanea.

955. 1 accept, as the Defendants submit, that Mr. Potter and his role within the Financial
Businesses cannot have gone unnoticed or unremarked during the 25 years of his
employment by AHAB, first in Al Khobar until 1984 and subsequently in Bahrain.

956.  Yet, it appears that not once was he approached by any of the AHAB Partners seeking an
understanding, independent of Al Sanea for whom they professed universal dislike and
distrust, of what was happening with their interests in Bahrain. Mr. Potter was clearly
someone with whom Saud and Yousef at least, enjoyed a trusting and accessible
relationship. The fact that no such approach was made is, in my view, a circumstance that
can be explained only by them having otherwise acquired that understanding.

Group Profiles

957. A great deal of evidence was given as to whether the AHAB Partners saw the Group
Profiles. The evidence supports the Defendants’ case that they would have been fully
aware of their existence and contents. Submissions as to whether Saud saw a version of
the Group Profile which was prepared shortly after Abdulaziz’s death and which referred
to TIBC were considered above and are further set out in Section E1/15 of the

Defendants submissions.”®® For present purposes I accept that it is significant that the N

959 {C1/29/9}
960 {E1/15/39-41}
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958.

959.

960.

files contained a letter to Saud from Al Sanea dated 26 August 2003°%! expressly
referring, inter alia, to “the Algosaibi Group Profile”. It is inconceivable that Saud would
not have received and read it. The document refers to TIBC,?*? AIH"® and ATS,’%* and
contains descriptions of their activities.

Likewise the 2004 Group Profile®® had specific entries for each of AIH,”®® ATS*7 and
TIBC?%® as well as referring to them throughout the document.

The Group Profile was updated again in March 2009.%%° It too referred to AIH,”’® ATS®7!
and TIBC.”’? An interesting document from an archive location within AHAB H.O. dated
around this time is further supportive of AHAB H.O. knowledge of the Group Profile: it
is titled “The Algosaibi Group Profile - Approved List of Banks” and is dated 26 April
2009.°73

The Group Profiles were sources of information which were readily available to the
AHAB Partners which openly attested to the existence of the Financial Businesses and

their extensive borrowing activity.

Documents in the public domain

961.

Within Dawood’s electronic files was a soft copy of a magazine supplement setting out

961
962
963
964
965
966
967
968
969
970
971
972
973

{N/589/1} MN-2/03

{G/3773/24-25}; {G/3773/29}.
{G/3773/18}; {G/3773/19}; {G/3773/24}.
{G/3773/18}; {G/3773/19}.

{G/4500.2/1}

{G/4500.2/13}

{G/4500.2/13}

{G/4500.2/38}

{G/7657/1}

{G17657/7}; {G/7657/15}.

{G7657/15}; {G/7657/16}

{G/7657/3}; {G/7657/6}; {G/7657/T}; {GI1657/17}; {G/7657/33}; {G/7657/34}.
{G/230/1} MHO-A
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962.

“The World’s 50 Richest Arabs”.°’* Unsurprisingly, it featured the Algosaibi family and
referred to “The International Banking Corporation (TIBC -Bahrain)”. 1 accept that
Dawood must have read this, and discussed it with other members of the family including
Saud. Saud in cross-examination attempted to deflect questioning by explaining away
TIBC as being the name for a Money Exchange subsidiary:®7°

“A. Yes, Money Exchange had a subsidiary, in this case they named
the subsidiary as "TIBC Bahrain".

0. No, TIBC Bahrain is listed separately from the Money Exchange.

Yes, yes.

0. What it is saying is that these are group investments of the
Algosaibi family. What they are doing is tying TIBC directly to the
Algosaibi family.

A. Okay.

0. Do you see that?
A. Yes, they are writing, this stuff they know, yes.

0. What is being suggested in this little article is that the
International Banking Corporation, TIBC Bahrain, is a significant
part of the wealth of the Algosaibi family. Do you see that?

A. They just speak of the -- the companies that -- that had to do with
Algosaibi family, and so they name them, even below here, the
paragraph below it. They start with "The Algosaibi Group are
industrial partners," and so on and so forth. So basically they list
all of the activities. I mean, whoever did this tried to compile some
information from here and there, although some -- I don't know
what date is this, but some may be very historical. I mean no
longer valid at some point in the document -- in the fourth
paragraph.”

The ‘Richest Arabs’ article in a local Arabian publication, is a prime example of

974
975

{G/5845.1/1}: in the October 2006 edition of “Arabian Business”.
Saud xx {Day58/37:1} - {Day58/38:1}.
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information about AHAB’s ownership of TIBC being in the public domain. There was no
secret in that respect. It is highly unlikely that the Partners would not have read about it
as information which was available publically, or that it would not have been raised in
conversation on either a business or social level.

963. Saud was asked in particular about online articles from 3 May 2006 reporting that S &
P’s had assigned a credit rating to TIBC.”’® Both articles stated that TIBC’s ratings
reflected its strong capitalisation and full ownership by AHAB. There was no mention of
the Money Exchange, or of it being a subsidiary thereof:?’’

“Q.  The point I want to put to you is that it was not a secret that AHAB
owned TIBC.

A. Yes, Money Exchange had business in Bahrain and later, you
know, it became licensed by the Bahrain Central Bank.

0. None of these articles refer to the Money Exchange, all of these
articles refer to AHAB.

A. Yes, AHAB owns the Money Exchange, yes, and Money Exchange,
by virtue of being owned -- huh -- they owned a bank in Bahrain,

yes.

0. My point is that what was being widely reported on is the
connection between AHAB and TIBC.

A. Okay.

0. Clearly it wasn't a secret. Do you understand?

A. Yes, okay.

0. What I suggest from that is that it simply isn't possible that you and

your family could have been unaware that you owned a company
that was being rated by Standard & Poor's.

976 {X3/14/1} and {X3/13/1}; put to Saud {Day58/39:24} - {Day58/41:22}.
977 Saud xx {Day58/42:20} - {Day58/44:12}.
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964.

Define unaware, yani. We know that Money Exchange had -- we
had business there a long time ago when my father -- in Bahrain,
and later that became a bank. Okay? If in this case, huh, as it
happened that they called it "TIBC" then they called it "TIBC",
vani, and all that reported to Maan Al Sanea.

My point is, Mr. Algosaibi, that what they are reporting in the
financial press is not only that this is a bank, not only that this is a
bank owned by AHAB but this is a bank rated BBB/A-3 by
Standard & Poor's.

Yes, okay. I don't -- I wasn't aware of it. Now you tell me. It's
fine, I read it with you here now.

It's obviously not a small representative company of the Money
Exchange. Do you agree?

I know what I know. All I know is that they have a small office in
Bahrain. Now -- now that became, you know, a small presence --
that became a bank. That's the only thing I know. Later on we
discovered that Maan -- Maan created this false sense of a big —
you know, and that -- that we were somehow involved and -- and
for -- and I don't know the Central Bank of Bahrain or -- or the --
either that or the prosecutor found multiple -- not multiple, more
than multiple -- forgeries in TIBC and -- yani.”

AHAB’s ownership of TIBC was referred to elsewhere on the internet. As was put to
Saud in cross-examination,”’® the page on Wikipedia referring to AHAB mentioned its

ownership of TIBC between at least 9 November 2006 and May 2009.°7°

Conclusion on knowledge of the Financial Businesses

965.

966.

It was put to Saud several times in cross-examination that documents from AHAB H.O.
referring to the Financial Businesses must have been discussed, including amongst the
Partners.”®® He was adamant that they were not.

Saud also referred repeatedly to the fact that some of the documents were very old, as he

978
979
980

Saud xx {Day60/7:1} - {Day60/14:4}.
9 November 2006: {X4/13/1}; 22 March 2009: {X4/14/1}; 25 May 2009: {X4/15/1}.
Saud xx {Day57/77:13} - {Day57/88:17}



967.

968.

969.

did when asked about documents evidencing his own knowledge, for example a letter to
El Ayouty re the Money Exchange’s financial statements for year end 1993:%8!

“O. At {G/1557/1} is a letter on Algosaibi Investment Services paper.
Yes, okay.
Do you see the handwriting in the top right-hand corner?
Okay, yes.
That's your handwriting, isn't it?
1t looks like my handwriting, yes. Yes, this is '94 --
This letter —

QS >~ &~ 10~

A. -- from time immemorial, yes.”

I accept that these older documents demonstrate the Partners’ knowledge of the Financial
Businesses from their inception.

At the conclusion of this area of Saud’s cross-examination, he was asked whether he still
confirmed as true the paragraph in his witness statement in which he denied knowledge
of the Financial Businesses.”®? Astonishingly, he did. The Defendants submit and I accept
that that is a deliberate and transparent lie. That Saud, Yousef and Dawood can seek to
maintain their pretence of ignorance in the face of such an overwhelming volume and
variety of documents, found in files in AHAB H.O., is manifestation of AHAB’s
desperation to avoid the truth. Here I also refer to the schedule setting out the documents
that were put to one or more of them in cross-examination, identified at Annex E1/17.1 of
the Defendants’ Closing Submissions.

I also refer to the further “Note on knowledge of Financial Businesses” submitted in

981

982

Saud xx {Day57/115:2-10}. English translation including Saud’s manuscript note at top : “Preparation of all the
writing points first and reply to them in full, with response to be provided to all points”: {G/1557.2}.
Saud xx {Day58/49:7}-{Day58/50:15}.
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970.

writing by the Defendants as foreshadowed in Closing Submissions.”®® This Note

examines in detail the treatment of the reports and comments on the Financial Businesses

in the many Audit Packs and Financial Statements of the Money Exchange which came
in the end to be part of the evidence at trial. I accept that together they show that any

AHAB Partner reading these documents, or any number of them, cannot but have

immediately appreciated that:

(a) there were multiple financial businesses;

(b) these were substantial businesses or at least presented in that fashion to the world.
That appearance would have been obvious from the increasing level of deposits
placed by them with the Money Exchange and additionally, in the case of TIBC,
the stated net profits accorded it in the Money Exchange ledgers; and,

(©) the purpose of ATS and TIBC was to raise money for the Money Exchange by
use of facilities guaranteed by the Partners of their parent AHAB. That would
have been obvious from the repeated reference to those arrangements in
documents throughout the period.

While it cannot be found that the Partners collectively or individually would have seen

and considered each and every one of the Audit Packs or Financial Statements, the

foregoing examination undertaken in this Judgment satisfies me that each of Abdulaziz,

Suleiman, Yousef and Saud would have seen and considered significant numbers of these

records, so much so that there can be no reason to doubt that they would have been aware

of the mounting indebtedness of the Money Exchange (including as acquired through the

Financial Businesses) and of the increasing Al Sanea indebtedness.

983

{E1/17.0/1} referred to at {Day118/38:24}-{Day118/39:8}.
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971.

More particularly, there can be no question that each of Yousef, Saud, and Dawood, and
Suleiman and Abdulaziz before them, were aware of such of the Financial Businesses as
existed in their lifetime, and that those businesses were actively involved in borrowing

substantial amounts on AHAB’s behalf, and with their knowledge and approval.

Saud’s Actions in 2009

972.

973.

The examination in this Judgment of the evidence on the knowledge and authority of the
AHAB Partners can be usefully concluded by looking into Saud’s actions taken in 2009,
after the fraud at the Money Exchange started to unravel.

His actions are wholly inconsistent with someone who knew nothing of the Money
Exchange. They demonstrate knowledge of the borrowing of the Money Exchange and of
Al Sanea’s debt. They are also the occasion when Saud and the Algosaibis can be seen

taking steps to conceal the bank fraud.

2008 Audit Pack

974.

Suleiman died in Switzerland on 21 February 2009 and Yousef was appointed as his
successor, as recorded by the AHAB Board’s resolution of a meeting convened on 26
February 2009.%%4 By this stage the financial position of the Money Exchange was dire:
(1) Attachment 8-1 to the 2008 Audit Pack recorded liabilities to banks and financial
institutions of SAR 33,506,026,013.%%5 This included deposits held as borrowing
by the Financial Businesses of some SAR 20bn and was an increase on the

previous year’s liabilities of nearly SAR 5bn;

984
985

{G/7539/1}; {G/7539/4}
{F/259/71}; {F/260.1/71}
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975.

976.

9717.

(2) The “assets” of the Money Exchange included wrongly capitalised interest of
SAR 12,464,739,000;786

3) Al Sanea’s gross indebtedness had increased over the previous year by SAR
3.989bn to SAR 28.972bn and his net indebtedness had increased by SAR
2.279bn to SAR 16.003bn.%%7

It appears that the 2008 Audit Pack, which made clear the dire financial position of the

Money Exchange, was received and understood by the Partners. It is expressed as having

been sent, as usual to “All Partners, to be delivered to H.E. Sheikh Yousef Algosaibi” on

6 April 2009.%88

As discussed above:

(1) Yousef accepted that he received a copy of the 2008 Audit Pack (which recorded
that it was “fo be delivered to Yousef ...”) and that he passed the document to
Omar Saad and may have discussed it with Saud;’®’

(2)  El Ayouty also confirmed that they provided the document to Saud.**

On 8 May 2009, as part of Saud’s attempts to deal with the financial crisis engulfing the

Money Exchange, Saud asked Mr. Hassan Zaatar to come to his house®! and tasked him

to investigate the affairs of the Money Exchange. Mr. Zataar was at that time, the Deputy

General Manager for Financial Affairs of the National Bottling Company, one of

986

987
988
989
990
991

{F/259/40}; {F/260.1/40}: El1 Ayouty noted: “It is worth mentioning that this balance (investments) is represented by
the cost of the annual capitalisation of investments registered in the company’s name.. and that this had risen from 60.5
million at the end of 1983,” viz: an increase of 20,000%. They go on to lament the consequences (which they had
foretold): “..capitalisation” is primarily linked to the asset for which the loan is taken out, such as the purchase of
shares of domestic companies. However, it appears that borrowing was not limited to financing the purchase of
investments but was also given as loans to partners and their subsidiaries, which makes calculating the cost of annual
borrowing subject to the arbitrary considerations of the management to a large degree.”

{F/259/72}; {F/260.1/72}: the Attachment 9.

{F/259/2}; {F/260.1/2}

{Day 38/61:23} — {Day38/-62:24}

SIFCOS5’s Hearsay Notice of the El Ayouty interview by Deloitte (at item 15): {C4/7}

Zaatar 1W, paragraph 24: {C1/14/7}.
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978.

979.

980.

AHAB’s most important trading divisions.

Mr. Zaatar’s evidence was then that within a matter of hours he was able to establish the

financial position of the Money Exchange.”®? It appears that Mr. Zaatar was able to do so

because he reviewed the Audit Pack for 2008 and reconciled the trial balance to the

general ledger:

(1)

2)

3)

A copy of the 2008 Audit Pack in the trial bundle (in the original Arabic) contains
manuscript notes and underlinings which Mr. Zaatar accepted were his.”*3

In particular, Mr. Zaatar appears to have identified from the Audit Pack, Al
Sanea’s gross and net indebtedness and the loans to banks, both of which he
accepted were of great interest to him in May 2009, given the task that Saud had
set him.%*

Mr. Zaatar’s witness statement states that he received the document in 2010 from
Mr. Hindi. That in May 2009 he had received only hesitant assistance from the
Money Exchange staff and had not gotten any co-operation from El Ayouty. After
a few days of making no progress with his investigations, he discussed with Saud

bringing in external accountants which led to his recommendation of Deloitte.”*>

It is much more likely that he received the document in 2009 (rather than a year later

when he had no involvement with the Money Exchange) and then passed it to Saud.

He accepted in cross-examination by Mr. Phillips that he was not sure when he received

the document;*%°

992
993
994
995
996

{C1/14/8-9}

(See e.g. {F/261/2}; {F/261/3}; {F/261/41}; {F/261/45}; {F/261/47}; {F/261/49}
{Day88/26:16} — {Day88/30:5}

Zaatar 1W, paragraphs 37 - 40: {C1/14/10}

{Day88/32:1-10}
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981.

“MR. PHILLIPS:

0. Mr Zaatar, you have told us that you don't remember when Mr
Hindi gave you that audit report, yes?

A. Exactly, yes, I don't know.
0. You told us that you were asked by Mr Charlton, you said, in 2016.
Yes. I'm not sure, because this is 2016 or 2015, I cannot
remember.
0. I suggest to you that it is more likely that this document was given
to you in May 2009 than any later.
A. I'm not sure.”
In all the circumstances, including especially the evidence from the face of the 2008
Report itself, that it was produced and sent by El Ayouty in April 2009, I find that Saud,
(along with Yousef and Dawood) must have received and read the 2008 Audit Pack

before 8 May 2009 when Saud tasked Mr. Zaatar to investigate the affairs of the Money

Exchange.

“Billion Dollar Problem”

982.

983.

Having received the 2008 Audit Pack, it appears that Saud resolved to divest the Money
Exchange to Al Sanea. As the evidence reveals, this had been the subject of discussion
on a number of occasions in the past but the situation had now reached the point of crisis:
the banks were refusing to lend because the Money Exchange was defaulting. Saud
admits that Mr. Hindi, he and various members of the family began to receive calls from

banks.”’

Separately, Mr. Hayley had decided that he could no longer remain slient and, from his

997

Saud 1W, paragraph 342: {C1/2/98}.
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984.

98s5.

986.

point of view, because they may have been unaware, that the time had come when he
could no longer fail to inform the Algosaibis of the crisis at the Money Exchange. Saud
was travelling but he was able to make telephone contact with him (it seems while he and
Dawood were transiting the Beirut Airport) through Head Office. He reports that he told
Saud that “there was a problem at the Money Exchange and he asked me what was the
sum involved. I said $8 billion and that he needed to speak with Mr. Al Sanea when he
returned to Saudi Arabia.” He continues that “I had a short meeting with Saud and
Dawood the following day and Saud asked me if US$ 1 billion would resolve the
problem. I said it would, in the short term only. Saud reassured me that he would sort out
the problem and he instructed me to maintain a position of strength with our bankers.”
Saud claims not to remember Mr. Hayley mentioning an “88 billion problem” in their
telephone conversation®® although Mr. Hayley was quite specific in his account of the
conversation. This is not insignificant because that was a remarkably accurate estimate of
the scope of the problem and had he been told, Saud’s immediate calm and collected
reaction would have been very telling. Saud confirms that he and Dawood went to see
Mark Hayley on 4 May 2009, in order to discuss the Money Exchange’s default®® and to
determine whether the liquidity problem could be solved in the short term.

Saud accepts that he may have asked Mr. Hayley whether a payment of US$1bn would
solve the problem and that he reassured him that he would sort out the problem and
instructed him to maintain a position of strength with the Money Exchange’s bankers. %%

On the same day, Saud and Dawood went to see Al Sanea. The details of this meeting are

998
999
1000

{Day51/77:13-25}.
Hayley 1W, paragraphs 317-318: {C1/9/64}; Saud 1W, paragraph 340: {C1/2/70}.
Ibid.
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987.

988.

murky and neither Saud nor Dawood gave a clear account of what occurred. However, it
is probable that, having sounded out Mark Hayley with the US$1bn proposal, a
suggestion that he should repay that sum would have been made to Al Sanea.!*!

AHAB, through Mr. Quest, makes the point'%°? that had it registered with Saud that there
was an “$8 billion problem”, or that the size of the Al Sanea debt was anything like it
actually was, Saud would not have thought that a payment of $1 billion would solve the
problem. This is not a telling point when it is borne in mind that Mark Hayley’s advice
was heavily qualified: US$1bn was only a short term solution. The fact that Saud was not
shocked at that proposition seems in and of itself very revealing as to his true state of
mind: he must have recognized that the long term solution involved an even greater
problem. I accept Mark Hayley’s evidence on this issue also for the reason that his
estimate was remarkably close to the true position: the consolidated balance sheet for the
Money Exchange as at 31 December 2008, shows “due to non-banks” liabilities at SAR
33bn approx., at ordinary exchange rates, a “US$8 billion dollar problem.”103

Be that as it may, in sounding out Mr. Hayley, there is no reason why Saud would have
picked a number such as US$1bn unless this was a sum he thought he could justify. The
Defendants invite me to infer that it is therefore no coincidence that in the period 31

December 2008 to 30 April 2009, Al Sanea’s net indebtedness had increased from SAR

16.003bn1004 to SAR 19.706bn by 30 April 2009,1005 i.e. it had increased by SAR

1001

1002
1003

1004

Saud prepared a draft sale agreement leaving the price blank {G/269} {G/270} which Saud accepted was in his
handwriting {Day51/35:7} — {Day51/37:2}.

AHAB?’s Closing Submissions, Section 4.784 {D/4/402}.

{H29/252.26/1}; {H29/252.27/1} - found in Saud’s Villa’s safe but a document which would have been generated
internally at the Money Exchange before being presented to the Auditors, El Ayouty. Saud was cross-examined on this
issue in detail on {Day60/113:9} — {Day60/117:19}. The amounts due to non-banks represent bank loans held in the
names of TIBC and AIH.

{F/259/72}; {F/260.1/72}: Attachment 9 to the 2008 Audit Pack.
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989.

990.

991.

992.

3.7bn or US$1bn.

I accept that a reasonable inference was that Saud wanted Al Sanea to repay US$1bn
because he knew that to be the increase in Al Sanea’s indebtedness from 31 December
2008 to 30 April 2009. Saud could have obtained this information but only by comparing
the Attachment 9 in the 2008 Audit Pack with the Attachment 9 for 30 April 2009 which
was found in his safe.!90

I accept that Al Sanea’s contemporaneous behaviour was nothing short of dishonest. It
seems that even while Mr. Hayley was anxious to inform the Algosaibis about the true
state of crisis at the Money Exchange, Al Sanea’s main focus was to extract every last bit
of cash he could for himself. And so, on 3 May 2009, he wrote to Mr. Hayley:!%7 “You
are hereby instructed to transfer funds currently held with our Bank of America nostro
account to the account of A. H. Algosaibi with Awal Bank. Please retain 32 million with
Bank of America.”

Mr. Hayley confirms that he reluctantly complied with these instructions resulting in the
transfer of US$192m to the Algosaibi account with Awal Bank because “I considered the
transfer to be from one bank account held by the Money Exchange to another of its bank
accounts.”'008

Given the then known circumstances, the transfer of such a large sum, virtually wiping

out the Money Exchange’s only USD account for a transfer to Awal Bank known to be

controlled by Al Sanea, Mr. Hayley’s cannot be regarded as an acceptable explanation.

1005
1006
1007
1008

{H29/206.1/1}; {H29/206/1}: Attachment 9 to the Audit Pack for 2009 found in Saud’s safe.
Ibid.

{G/7848}, signed by Al Sanea as “Executive Committee”.

Hayley 1W, paragraph 316 {C1/9/63}.
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993.

994.

AHAB submits'?® that this conduct of Al Sanea’s, albeit facilitated by Mr. Hayley, was
entirely consistent with Al Sanea’s fraud on AHAB, suggesting that AHAB was, at all
times, an unwitting and innocent party.

I do not accept that submission. This, although characteristically greedy and dishonest
conduct on the part of Al Sanea, was merely an opportunistic grab for whatever he could
get as he departed the sinking ship. The fact that the ship was bound to sink was already

well known to the AHAB Partners.

Bid to sell the Money Exchange to Al Sanea

995.

996.

There had been efforts in the past, as discussed above, to sell the Money Exchange for a
price which was never agreed. As discussed below, on 4 May 2009, it appears that Saud
offered to give it to Al Sanea for no consideration. This, I accept, plainly demonstrates
that by that stage the Algosaibis knew that the financial position of the Money Exchange
was so dire (notwithstanding the prestigious portfolio and the large receivable from Al
Sanea) that they needed, above all, a swift exit.

By letter dated 4 May 2009, Saud wrote to Al Sanea'®'? stating:

“Referring to our letter from yesterday concerning your purchase of the
Money Exchange free of charge, Brother Dawood has reviewed the
content of the letter and he has requested the preparation of all the
necessary documents and files as soon as possible in order for it to be
signed and finalized to finish what Uncle Suleiman (God rest his soul) has
started with you concerning the purchase of the company. And with that
concluding what Father started with you concerning the Money
Exchange's financial position. I will acquaint Brother Yousef today (God
willing) and I do not foresee his objection to this. You are free to transfer
the company under Sister Sana's name or any other company that you
deem appropriate for the ease of ownership transfer of banks registered

1009
1010

AHAB?’s Closing Submissions, Section 4.787 {D/4/403}.
{H30/61}; {H30/61.1}
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998.

999.

in Bahrain and all the registration documents of the Money Exchange
branches in Saudi Arabia to clear us from all potential liability.”
(Emphasis added.)
From the words first in emphasis above, it appears that Saud had written a letter the day
before (i.e.: 3 May 2009), also offering to give the Money Exchange to Al Sanea for free
(something that Saud reluctantly accepted).'®!!
This was an entirely new offer which had never been made before. It marked a sea
change from Al Sanea’s reported previous offer to purchase the Money Exchange for a
billion riyals in 2007 or 2008'°? and from Saud’s proposal discussed above — the basis of

1013 _ to offer the Money Exchange to Al Sanea

which was never clearly explained by him
for US$1bn.

It was put to Saud in cross-examination, that these offers to Al Sanea to take the Money
Exchange for free were made in the desperate realisation at which he had already arrived,
that there truly was an $8 billion dollar problem. And that his account of Al Sanea’s
attempts to keep himself and Dawood in the dark by telling them that the Money
Exchange had been defaulting because a bank had not honoured an FX transaction, was
untrue. That this was because Saud already knew the real reason: !4

“MR. LOWE:

0. You made an offer free of charge on 3 May 2009. Is that correct?

A. I may have, yes.

1011
1012

1013

1014

{Day60/108:2} — {Day60/109:15}

Dawood 1W, paragraph 29 {C1/1/19}, where he reports an account given to him by his father, Suleiman, of this offer
made by Al Sanea while they were together at an Ifabanque shareholders’ meeting in Bahrain.

At one point in the cross-examination, Saud suggested that he had in mind the comparable value of the investment
portfolio: {Day60/103:9} — {Day60/104:1}.

{Day60/108:2} — {Day60/110:8}
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0. You may have. It's not something you have ever mentioned in any
of your witness statements or affidavits, that you had a discussion
and you started talking about a transfer of the Money Exchange
for this kind of deal.

A. No, we had -- we had this -- this -- the discussion --regarding the --

0. Before this letter, Mr. Algosaibi. I'm only interested in before this
letter. Stop generalising, please. Before this letter?

A. I'm not going to generalise, because the discussion on Maan
buying the Exchange started with my Uncle Suleiman.

0. No, I am asking you, Mr Algosaibi, about what happened on 3
May. Do you know? 3 May, the day before this letter which you
haven't disclosed to us, what happened on that day? You haven't
told us in your witness statement, you have never told us before
what happened on that day when you made that offer.

A. Okay. So?

0. What you told us instead is that Mr. Al Sanea on that day was
mumbling about some split FX transaction and that's how the
conversation finished.

A. Yes.

0. That's not true, is it?

No, it's true.

0. No, it's not true, because the conversation finished by you making
an offer to give him the Money Exchange. You hardly would have
been discussing a split FX --

A. I was talking about explaining; it's two separate things. You are
putting two things together, there's two separate things.

0. That conversation ended on 3 May by you offering to give him the
Money Exchange. It had nothing to do with the split FX.

CHIEF JUSTICE:

0. Do you accept that?

A. Yes, I'm trying to answer. He doesn't want to hear the answer.
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CHIEF JUSTICE:
All right, let us hear your answer.

A. Okay, there's two things. There's the — the continuation of the --
MR. LOWE:

No.
CHIEF JUSTICE:

Let's hear his answer, Mr Lowe.

A. Yes, the discussion which my uncle carried, and that's separate
from the problems which Maan was telling us regarding the FX
transaction. Two separate things. What Maan told us regarding
these -- the banks who were calling us, that it was a mismatch on
an FX transaction and all is going to be sorted out. So that's one.
Now, we have on the other hand the continuation of the discussion
that, er, er, that started from my uncle's days. And to selling the
Exchange to Maan Al Sanea for a value. Hm? And that's a
different discussion than the -- the -- what that meeting, er, er,
when we went to Maan's house, so it's separate things.”

1000. I have my doubts about the accuracy of Saud’s report of the meeting with Al Sanea but

as Al Sanea has chosen not to participate in these proceedings, I have no admissible
account from him for proper consideration. But whether or not the putative split FX
transaction was raised by him as a decoy, there can be no suggestion that Saud (and
Dawood for that matter) were misled as to the true state of crisis. Offering the Money
Exchange to Al Sanea for free was consistent only with a real understanding of the true
state of affairs. Saud would not have offered the Money Exchange for free merely out of
concern for the consequences of one errant FX transaction. When cross-examined further

as to his real reason, his responses lacked conviction: !0

1015

{Day60/111:18} — {Day60/115:4}
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“MR. LOWE:

0.

.

~

= 10

QS

There had never been an offer ever to give the Money Exchange to
Al Sanea for nothing. There had never been such an offer in any
correspondence or any discussion that you have ever referred to.
This was a completely new position you were taking.

No. It's here. Iread it here. But this is a continuation of -- of -- of
-- what the discussion, early discussion my uncle started with
Maan Al Sanea, and now uncle died, huh, so we have to -- finalise
it with Maan.

That's a lie, Mr. Algosaibi. This letter was found in your villa.
Okay. So? Yes.

Where did you put it in your villa?

I was in the villa, living in the villa.

The Money Exchange held a portfolio of shares. Why give him the
Money Exchange for nothing?

The -- the shares -- it's all in the details. Huh? There is -- nothing
is for nothing. The -- the --

According to your letter it is?

I don't recall what was the specifics of -- real what we talked about
but what we had in mind at the time to try to -- to finish off the
discussion with the — finish off the discussion with uncle, that uncle
started, is, look, we --

I will tell you why, Mr. Algosaibi, you were prepared to give it to
him for nothing. Let me suggest a reason to you.

Okay.

Because you had the document at {H29/252.26/1]} and
[H29/252.27/1]. This is in the safe files, my Lord.

Okay. So there is a letter, so okay.
Let's look at the other one, which is also in English.

Okay.
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1t is not part of the audit review report, Mr. Algosaibi,

that we looked at earlier today at {F/260/1}). This is a
consolidated balance sheet which does not appear  anywhere in
the audit review report. It only appears as this copy in your safe.
Okay?

Okay.

What we can see from this is that it is indeed a consolidated
balance sheet for the Money Exchange and consolidates the
finance division and investment division.

Okay.

If you look at the numbers, they in fact look, at least in terms of
the liabilities, familiar. The loans and advances are SAR 31
billion.

Okay.

The liabilities are SAR 48 billion.

Yes, okay.

This balance sheet was produced to you, as I suggest, by El Ayouty
in the days before 7 May. It had to be because you never saw them
afterwards. And it was handed to you or Dawood, right at the
beginning of their attendance that week. Do you remember that?
No, I don't. No, I don't remember that.

How did this get in your wife's safe?

I had a lot of papers, yani, coming to my house.

No, no, how did this document, which was obviously prepared in
May 2009 by the auditors, get into your safe?

Okay. Sir, we, we -- let me explain, huh, we did not discuss the
safe thoroughly. But, okay, now the — a lot of papers came, if this
someone exercise or maybe -- I don't know who has exercise to
make us understand what is the Money Exchange, what is the
liabilities, then it is.

Exactly. And I'm suggesting to you that because you had this right
at the beginning, you were so frightened of the liability that you
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went to Al Sanea and you offered to give him the Money Exchange
for nothing.

No, no, sir. No, no, no, no, no.

You saw that the investments were under 6 billion and the
liabilities were astronomical. And that's why you wanted to give
away the Money Exchange.

The discussion which uncle did have with -- with regards was 400
million, 500 million, it ended up like this, riyals, which was never
executed. So the idea here is just to -- just we want to finish with
it, yani. And Maan Al Sanea knows the business, he's in charge of
the business, we know nothing of it, and -- and -- and we are really
involved in the shipping and in manufacturing and we -- we don't
know what is this business, I mean the Money Exchange's. So, er -
- so, er, it's best, if Maan was so keen on it, take it, let's finish with
it”.

Saud’s knowledge as revealed also from the updated audit pack

1001. Default notices began to be received in April 2009. Given that the Money Exchange had

1002.

now reached a stage of default, although Saud denied this,!°'¢ it appears that Saud asked

El Ayouty to update the 2008 Audit Pack in order that he could fully understand the up-

to-date financial position of the Money Exchange.

El Ayouty produced a number of updated financial documents which updated the

December balance sheet:

(1) The new consolidated balance sheet for the Money Exchange as at 31 December

2008 found in Saud’s safe now showed “Cost Fund” at SAR 12.46bn (i.e. the

wrongly capitalised interest) in the Partners’ Equity part of the Balance Sheet and

again showed total liabilities of SAR 48bn.!%!7

1016 {Day60/94:16} — {Day60/95:7}; {Day60/96:2} — {Day60/96:15}; {Day60/98:10} — {Day60/98:16}

1017 {H29/252.26/1}; {H29/252.27/1}
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1003.

(11) An updated “Attachment 9” as at 30 April 2009 again found in Saud’s safe
showed Al Sanea to have gross indebtedness of SAR 33.264bn and net
indebtedness of SAR 19.707bn. 013

(ili))  Documents as at 30 April 2009 showing the accounts of AHAB and others. %"’

(iv)  Summaries of the deposits of Al Sanea, AHAB and TIBC.!020

Saud denied that prior to the 8 April 2009 meeting he had instructed El Ayouty to update

the financials.!??! However, this was a task which they must have completed on or before

that date, this being the last day on which Saud had any contact with El Ayouty. Deloitte
was brought in on Mr. Zataar’s recommendation on 9 May 2009. Saud’s denial is plainly
untrue:

(1) Copies of each of these financial reports were found in Saud’s safe. Saud’s
implausible explanation for this inconvenient fact was that his wife put documents
in the safe.!%> However, not only is this highly implausible, Saud was able to
offer no reason why she would have done so, nor was he able to explain how the
documents would have come into her possession - there were hundreds of pages
of financial reports and other sensitive documents relating to the Money
Exchange, which according to AHAB’s case, even Saud himself, let alone his
wife, would have had no reason to obtain;

(i1) 8 May 2009 was the very last day on which AHAB had any contact with their

auditors before Deloitte became involved. In other words, Saud must have had the

1018

1019
1020
1021
1022

{H29/206.1/1}; {H29/206/1}. El Ayouty also provided an updated breakdown of Al Sanea’s accounts as at 30 April
2009 {H29/252.7}; {H29/252.6/1}; {H29/252.32/1}; {H29/252.33/1}; also found in Saud’s safe.

{H29/252.29/1}, {H29/252.28/1}, {H29/252.23/1}, {H29/252.22/1}, {H29/252.25/1}, {H29/252.24/1}

{H29/252.43/1}; {H29/252.42/1}

{Day60/94:16} — {Day60/95:7}; {Day60/96:2} — {Day60/96:15}; {Day60/98:10} — {Day60/98:16}
{Day60/120:13-17}
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1004.

1005.

documents found in his safe (e.g. the December 2008 balance sheet and April
2009 Attachment 9)!923 on 8 May 2009, if not before;

(iii))  Saud clearly put them in his safe: they were very important because they showed
the indebtedness of the Money Exchange and the enormous borrowing that Al
Sanea had been permitted to make. Saud would have wanted to keep the fact of
AHAB’s knowledge of the true state of affairs hidden from the outside world. As
much was put to Saud in cross-examination when it was suggested to him that he
kept these documents in his safe because he wanted to keep the information they
revealed about the extent of the Money Exchange borrowing and the Al Sanea
indebtedness, secret. Saud denied this, implausibly asserting that “..these were

9

just assortment of papers..” and “..Everything was open at all times to

everybody.”'0%4

I note here that AHAB takes this point up at Section 4.831 of their Closing Submissions:
“Moreover, there is insufficient direct evidence, and insufficient evidential foundation for
an inference to be drawn, that Saud had directed that documents be brought to his villa
[by the Younger Algosaibis] in order for them to be concealed or destroyed. What is
clear from the evidence is that documents in Saud’s Villa were made available to both

Baker and Mackenzie and Deloitte.”19%

Whatever may have been Saud’s attitude after 9 May 2009, I have serious misgivings

1023
1024
1025

{H29/252.26/1} and {H29/206.1/1}; {H29/206/1}, respectively.

{Day60/133:9} — {Day60/133:17} and {Day60/135:2} — {Day60/136:10}

{D/4/416}, citing here {T/285/1}, a letter from Mourant on behalf of Baker and McKenzie confirming that their lawyers
had met with Saud at his villa on 4 July 2009 and had been allowed to take certain documents from the villa on 9 July
2009. And the evidence of Simon Charlton of Deloitte {Day84/3:15-16}: “..we visited his villa on a regular basis; 1
had free access” {Day84/6:2-5}: “We had free access to everywhere. There was nowhere we weren’t allowed to look.
There didn’t have to be a particular event that required a search.”
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1006.

about his stated reasons for instructing the Younger Algosaibis to carry out what can
only fairly be described as a ransacking of the records of the Money Exchange and
AHAB H.O., an exercise which had been carried out even before Deloitte arrived in Al
Khobar.!'2¢ When engaged, Deloitte was instructed not to make direct contact with El
Ayouty but that any such contact must first be made by the Partners themselves. This, as
the evidence revealed, resulted in Audit Packs not being inspected by Deloitte until after
the order was made by this Court directing that they be obtained from El Ayouty.

I have already considered above the byzantine circumstances under which the N Files
came to be disclosed, with the still unanswered question how it is that they were not
disclosed while in Saud’s villa. There are many other factors pointing to what the
Defendants termed “The Flawed Investigation™, as their description for the Deloitte
investigation. I accept their criticisms as set out therein'?’ and adopt them as part of the
basis for concluding that the real reason for the ransacking of the records by the Younger
Algosaibis on Saud’s instructions was to purge the institutional records of documents
which could show the true state of knowledge on the part of the AHAB Partners. I can
think of no other reason, and certainly none was offered by Saud, who was
characteristically wavering and vague when asked why this exercise was carried out. The
suggested notion that this was to allow him to get an understanding of the state of affairs
leading to the demands from the banks,'?® is contrary to common sense. For what better
way for a sophisticated man of business to get that understanding than to examine the

records in situ or than to ask Mark Hayley, who was by then openly willing to give any

1026
1027
1028

Defendants’ Written Closing Submissions: {E1/9/1}.
Defendants’ Written Closing Submissions, Section F {E1/8/1}.
{C1/2/75}
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1008.

information Saud might have wished? And in any event, how could Saud, in his
professed state of ignorance of the affairs of the Money Exchange, have sensibly
instructed the Younger Algosaibis as to what documents to remove; either as he claims,
so as to have enlightened his own state of ignorance or to protect the sensitive
documents?

Equally unlikely therefore, was Saud’s reason that “there was also considerable concern
that (Al Sanea) might attempt to cause documents (whether in the Money Exchange
offices or in AHAB’s head office) relating to his activities to be destroyed and we
therefore thought it sensible to remove potentially relevant documents from AHAB'’s
offices for safekeeping.”'°* This building, including the offices of the Money Exchange,
belonged to AHAB. Al Sanea had for many years been operating out of his STCC
building. The obvious thing to have done was to secure the AHAB building. Indeed,
some kind of security was already in place by the time Mr. Zaatar arrived because he
gained entry only after Saud (or the El Ayouty representatives) must have intervened
with certain employees.!030

Nor was it lost on this Court that not one of the Younger Algosaibis was presented to
testify as to their conduct relating to the important question of the provenance of
documents removed from AHAB H.O. and the Money Exchange. This was also although
Mohammed Algosaibi, who had at first been clearly named by Saud as one of the
Younger Algosaibis, was present in court during the early stages of the trial, becoming

conspicuously absent from the time questions started to arise about this issue. My

1029
1030

Saud 1W, paragraph 363 {C1/2/75}.
Zataar 1 W, paragraph 30 {C1/14/8}.
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concerns were only exacerbated when the Defendants raised this issue and Saud then

claimed to have been mistaken in his recollection that Mohammed was one of them.!03!

INFERENCES TO BE DRAWN

1009.

1010.

1011.

Given all the circumstances shown to have arisen at the time of the collapse of the
Money Exchange in April to May 2009, the following is a summary of inferences which
the Defendants urge me to draw and which I consider to arise irresistibly from the
conduct of the Partners (especially Saud and Dawood) in relation to Al Sanea, the
lending banks and other interlocutors, at the time.

It appears from the context examined above, that EI Ayouty’s work on the updated 2008
Audit Pack was completed before 8 April 2009. It follows that if AHAB’s case were true,
it is inexplicable that no alarm was sounded with the authorities and the banks then and
there. Instead, Saud’s instruction to Mark Hayley was that the Money Exchange should
maintain a position of strength with the banks. Saud’s reaction on behalf of AHAB was
not that of a victim of a devastating fraud.

From among the incomplete information available,®**nonetheless of further note in this
context, on 9 May 2009, Mark Hayley wrote a memo to Saud setting out discussions he
had had with Arab Bank.'®* Mark Hayley had been told and relayed to Saud, that a
default of the debts of the Money Exchange (US$285.43m including US$10m for TIBC)
would be sufficiently large to impact Arab Bank’s viability. There can be no doubt that,

at this stage, Saud knew the extent of the crisis the Money Exchange was in. A further

1031
1032

1033

{Day59/73:19} — {Day59/74:9}

Resulting to a significant extent, it must fairly be noted in this context, from the fact that Al Sanea has managed to
secret away records which were generated and kept at STCC, including some records of the Money Exchange and the
Financial Businesses.

{G/7872}
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1012.

1013.

memo of the same date jointly from Mr. Hayley and Mr. Stewart was sent to Saud and Al

Sanea. It was entitled “Group Re-organisation”, and recommended a standstill agreement

with all banks, given the extent of the liabilities.’®** However, Hayley, acting on Saud’s

instructions, did not alert the banks that a fraud had been carried out by Al Sanea but
instead promised repayment. Nor would it have been lost on Saud that Mr. Stewart must
have been speaking on behalf of one or other of the Financial Businesses.**

The Algosaibis continued to fail to mention any possibility that they had been defrauded

and indeed carried on as if that was not the case:

(a) Dawood, the supposed uninitiate, had been employing a distinct strategy - at a
meeting with SBB/HSBC on 11 May 2009, he promised immediate repayment
and blamed Mr. Hayley:'%¢ “Dawood explained that the damage was caused by
Mark Hayley who did not follow the proper procedure and also did not give
immediate instructions to cover FX transactions. Moreover, Dawood mentioned
that Mark Hayley has been removed from AlGosaibi Finance, and replacement
has been already made. The name of the new incumbent will be communicated to
the Banks shortly.”

(b)  No mention was made to the two banks he was then assuaging (and through their
onward reporting, the wider banking community), of the fraud later alleged
against Al Sanea.

Instead, Dawood’s strategy is later reflected in a note to Saud from Al Sanea, dated 13

May 2009, (written on a memo dated 11 May 2009 from Mark Hayley to Al Sanea about

1034
1035
1036

{G/7873}

{G/7881.1}

{G/7880/5-6}: part of an extensive email report from HSBC Middle East offices referencing a meeting with Dawood
and Saud Algosaibi on 12 May 2009 and an earlier meeting on 11 May with Dawood at AHAB H.O.
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1014.

1015.

1016.

failed FX transactions) and in which Al Sanea blamed Mr. Hayley and his team and
suggested that they be dismissed.!%%’

AHAB comments on this note from Al Sanea to Saud in Closing Submissions!®8 to
suggest that this was Al Sanea, “(not being) happy with Hayley’s efforts to inform the
family of the insurmountable mountain of debt’ seeking to drive a wedge between
Hayley and the family. This does not however, explain how it is that Dawood had
already, on 11 May, started spreading the word that Hayley was to be blamed.

On 14 May 2009, Saud and Dawood attended a meeting of the board of TIBC.!%¥ It
appears from the evidence of Tariq Ali that he persuaded Saud and Dawood to attend this
meeting, Saud in particular having expressed anxiety about attending: “We met and
discussed the agenda of the TIBC board meeting. Saud was clearly upset and still
obviously shell-shocked by what was unfolding before him. He said to me that he didn’t
want to go into the meeting. He told me that he didn’t know anything about TIBC and
that he was anxious about embarrassing himself through ignorance. While I could
understand why Saud was anxious about engaging with TIBC’s directors before he
understood properly what was going on, I told him that he needed to attend the meeting
because he was listed as an officer on the company’s documents.”

AHAB invites me to accept Tariq Ali’s account as an impartial and reliable assessment
of Saud’s true state of mind at the time.'%° It cannot be surprising that I decline to do so.
Not only is Mr. Ali’s merely a second-hand account of Saud’s state of mind, it is

irreconcilable with all the facts established in this case from the documentary evidence.

1037
1038
1039
1040

{G/7879.1}

AHAB’s Closing Submissions, Section 4.820 — 4.823 {D/4/412}.
{G/7880/1}

AHAB’s Closing Submissions, Section 4.824-4.827 {D/4/413}.
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1017.

1018.

There is overwhelming proof of Saud’s knowledge of the Financial Businesses. As but
two illustrative examples especially to be noted in this context: first it is to be
remembered'®*! that in 2004, Saud proposed the sale of the Money Exchange and
“affiliates outside the Kingdom”, to Al Sanea.!**? Second, only 10 days before, on 4 May
2009, Saud had again proposed to transfer the Money Exchange and “banks registered in
Bahrain” to Al Sanea, this time (as it seems he had done the day before) free of
charge.!043

As the Defendants submit, the minutes of this meeting on 14 May 2009 of TIBC are
significant for a number of reasons, however, the most obvious point which arises from
them is that nowhere in the minutes did the Algosaibis mention that they had no idea of
the existence of TIBC or of their shareholding in it. One would expect it to have come
up. Instead, neither Saud nor Dawood made mention of a fraud by which they had come
to own one of the largest banks in Bahrain. Tariq Ali’s report of Saud’s and Dawood’s
apparent reticence at the meeting!'%* is therefore equally consistent with prior knowledge
and lack of surprise on their part as it is with his impression of their state of shock and
surprise.

Tariq Ali, through his firm Gulf Banking Consultants (“GBC”) was formally engaged by
Saud to provide “debt restructuring advice” to AHAB and the Algosaibis. On 16 May

2009 a report'® was prepared by GBC and sent to Saud regarding AHAB and TIBC and

stated, inter alia:

1041
1042
1043
1044
1045

See above at paragraph 862.
{G/4104}

See above at paragraph 995.
Ali IW {C1/4/15}; {C1/4/17}.
{G/7901}
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1019.

1020.

1021.

“Our observation so far is that the current predicament of TIBC and
AHAG will most likely have serious implications for Awal Bank Bahrain
and SAAD Group in Al Khobar as the full picture emerges. The general
perception that Al Gosaibi Money Exchange the entity with the largest
borrowing within AHAG and the majority owner of TIBC has been
managed by SAAD group is appearing to be the case.”

While AHAB submits that by the time of this initial report, “Mr. Ali had learned enough
to conclude that some sort of fraud had taken place,”'** there was no mention of any
allegation of fraud against Al Sanea.

On 16 May 2009, Tariq Ali sent an email to Saud noting that “most of the Money
Exchange transactions failed because the incoming payments from SAAD group did not
come in... 1%

On 26 May 2009, Tariq Ali advised Saud and Dawood in a detailed memorandum
entitled “Potential broader implications of debt default by (AHAB) and (TIBC)”!'%4® that
AHAB was finally facing the “direct consequences of [AHAB’s] excessive leveraging”
and identifying the indebtedness of both entities together precisely (and accurately) at
$8,194,221,931. Again, there was no focus on what AHAB would later come to claim
was one of the biggest frauds of recent times. Instead, in keeping with the assessment

b

that AHAB and TIBC had simply engaged in “excessive leveraging,” the report

concludes:

“The situation requires that the regulatory authorities be immediately made
aware of the potential implications and their guidance and support be
sought in managing this crisis and averting the impact of any potential
serious implications for the financial sector and the economies. %

1046
1047
1048
1049

AHAB’s Closing Submissions, Section 4.828 {D/4/415}.
{G/7902.3}

{G/7945}

{G/7945/3}
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1022.

1023.

1024.

Indeed, Saud’s evidence about when AHAB alleges it became aware of a fraud is very
imprecise. It is certainly not on or about 8 May 2009. Saud’s written evidence suggests
that he did not know by the second week of May that there was a fraud.!®* If AHAB
had not been aware all along of the borrowing and of Al Sanea’s debt, the obvious
moment in time when the Algosaibis should have had an epiphany was when Mr. Zataar
was able to establish at the Money Exchange, “that large debit balances apparently
related to Mr. Al Sanea and explained that it seemed... that the Money Exchange had
been used to raise loans to fund Mr. Al Sanea’s businesses.”'%!

That was on 8 May 2009. One would have expected to hear the allegations of fraud and
misappropriation within days, if not immediately thereafter. But this did not happen. As
the Defendants submit, the reality is that Saud and Yousef had known all along. The
borrowing from the banks and the Al Sanea indebtedness were all along and at least since
Saud’s Calculations in mid-2002, the subject of ongoing scrutiny and concern and, as
usual, they were fully recorded in the 2008 Audit Report on the Money Exchange. They
were readily identifiable by Mr. Zataar from the Audit Report and, at all events, by Mr.
Hindi who had undoubtedly received it and discussed its contents with Saud. Hindi it was
who gave the report to Mr. Zataar. Indeed, the reason why Saud summoned El Ayouty to
his villa on 7 May 2009 must have been to get the up to date report, having been told by
Mark Hayley in rough terms on 4 May what the size of the problem was.

AHAB’s actions at the time were inconsistent with their fraud claim which later

emerged: if, as the Defendants ask rhetorically, the Partners genuinely thought they were

1050
1051

Saud 1W, paragraphs 350- 353 {C1/2/72}.
{C1/14/9}
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1025.

1026.

1027.

being defrauded, why did they lie to their lending banks rather than crying from the
rooftops that they had been the victims of a massive and sophisticated fraud? Why did
AHAB continue to negotiate with Al Sanea until at least 20 May 2009,'%2 when they
knew on 9 May 2009 (eleven days earlier) that the debts of the Money Exchange were in
the order of magnitude of an “$8 billion problem” and that a single obligation was so

large that it could bring down one!%3

of Saudi Arabia’s largest banks?

It does appear that a reason for not sounding the alarm was that AHAB was playing for
time. The Partners needed time to complete the exercise of being in a position of
deniability and being able to blame Al Sanea. Saud had, by this time, instructed the
Younger Algosaibis to make their sweep of the documents.

Saud says these instructions were given “As the problems at the Money Exchange began
to be revealed in early to mid-May 2009.”'°5* On that version of events that cannot have
been much later than when Mr. Zaatar returned on 8 May 2009 and reported back that
there had been something “abnormal” (at which Saud appeared to Mr. Zaatar (or feigned)
to be shocked).!%%

As the Defendants submit in their Closing Submissions!?3

and as I wholly accept and
incorporate in this Judgment by reference, Saud’s instructions to the Younger Algosaibis

were to remove documents which revealed the knowledge of the AHAB Partners, such as

1052

1053

1054
1055
1056

See Al-Zayer 4A {C2/11/3}, in which he describes ongoing negotiations between the AHAB Partners and Al Sanea,
including a meeting in Bahrain on 20 May 2009 involving, among others, Tariq Ali and the disowned Dr. Omar El
Mardi, at which Dawood Algosaibi is reported to have offered not only that TIBC should merge with AWAL Bank but
also that the Saad Group should acquire ATS, AIH and the Money Exchange.

SABB, as discussed above: {G/7880}. It is worth noting that in this report by SABB/HSBC, the writer comments that
unlike SABB/HSBC and the many other banks listed, SAMBA’s exposure was fully secured because “Saud Algosaibi
is a director.” Saud would therefore have been acutely aware that among the wider banking community, it would have
been thought that he was aware of the extent of the Money Exchange’s borrowing, at least from the local banks.

Saud 1W, paragraph 363 {C1/2/75}.

Zataar 1W, paragraphs 35-36 {C1/14/9}.

Defendants’ Closing Submissions {E1/7}: “Documentary Evidence and AHAB’s Concealment of Relevant
Documents.”
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1028.

1029.

the El Ayouty correspondence and Audit Reports. Saud had to create an opportunity for
that to be done.

There is evidence of tampering even after Deloitte was brought in, as revealed, for
example, by the fact that two files labeled “Correspondence with EI Ayouty” which had
been recovered and made its way to AHAB’s discovery list compiled by the Deloitte
Investigation team,'%>7 subsequently went missing without explanation as at the end of
the trial.

It is accepted that by prevaricating and waiting to announce AHAB’s fraud claim, Saud
provided himself and the other Partners an opportunity for him (and the Younger
Algosaibis) to remove and suppress significant documents. As the Defendants have

explained,'?%® this was an opportunity he grasped with both hands.

CONCLUSIONS ON KNOWLEDGE AND AUTHORITY

1030.

1031.

During Abdulaziz’s time, the fraudulent practices of the Money Exchange were
institutionalised for the purposes of defrauding the banks. He was knowingly aware of
this and was the primary architect of the practices. During his lifetime, Suleiman and
Yousef were also knowingly aware of the fraudulent practices and they continued the
practices after Abdulaziz’s time.

Saud’s Calculations are a clear revelation of his knowledge of the extent of the
borrowing and the Al Sanea indebtedness as reported in Attachments 8 and 9 of the 2001
El Ayouty Audit Pack. Saud claims to have undertaken his Calculations at Suleiman’s
request and admitted to having brought them to Suleiman’s attention. From no later than

that occasion, Saud would have known that the Audit Packs and reports were the reliable

1057
1058

{H6/2}; {E1/7/40}
{E1/7}
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source of information as to the state of affairs at the Money Exchange. The evidence
reveals that Saud was fully aware of the fraudulent practices and of the financial position
of the Money Exchange throughout the period 2000 to 2009. His assertions to the
contrary are rejected as deliberately untruthful.

1032. He was consistently involved, not just in monitoring the financial position of the Money
Exchange, but in the significant decisions taken by the Money Exchange.

1033. As such, I am left in no doubt that Saud knew of and authorised Al Sanea’s activities.
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AL SANEA THROUGH THE MONEY EXCHANGE
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RELATIVE BENEFITS RECEIVED BY AHAB/AHAB PARTNERS
AND AL SANEA THROUGH THE MONEY EXCHANGE

My foregoing conclusions on the knowledge of the AHAB Partners and their implicit
authority of the borrowings obtained by or through the Money Exchange must stand by
themselves, as justified objectively by the evidence examined.

Those conclusions therefore do not depend on any other hypothesis such as whether or
not or the extent to which the AHAB Partners benefitted from the Money Exchange. Nor
do they depend on the extent of any such benefits relative to any benefits obtained by Al
Sanea.

I am satisfied that the knowledge and authority of the AHAB Partners is overwhelmingly
and conclusively proven.

AHAB expressly acknowledged that once this is established, an enquiry into the reasons
for the borrowing and the application of the funds borrowed by the Money Exchange,
would no longer require a definitive answer in this case.

However, it has been a constant refrain of AHAB’s throughout these proceedings, that so
little did the Partners benefit from the Money Exchange compared to the lopsidedly
greater benefit obtained by Al Sanea, that that very fact by itself shows that they could
not have been aware of or authorized the borrowing of the massive and devastatingly
large indebtedness incurred by the Money Exchange in AHAB’s name.

The proposition first appeared in Mr. Charlton's first witness statement in the London
Proceedings, in which was sought to be given the impression that the only benefits
received by AHAB and/or its Partners from the Money Exchange, were personal

expenses and dividends obtained from the SAMBA shares. In this regard, paragraphs 8
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and 19 of the "Executive Summary" to Charlton London 1W state as follows (emphasis
added):'%%?

"18.  From January 2000 to May 2009, the total flow of cash through
The Money Exchange was over US3330 billion. As at 31 May 2009
there remained outstanding approximately US$9.2 billion in
funding owed to 118 banks around the world. Over US$5.5 billion
was transferred through The Money Exchange to or for the benefit
of Mr Al Sanea and his Saad Group. The remainder was used
predominantly to fund and maintain the pyramid scheme
orchestrated by Mr Al Sanea, which by its very nature required a
constant expansion of credit.

19. Over the period 2000 to May 2009, AHAB and the partners of
AHAB received approximately US$146 million from The Money
Exchange, (and were credited with US$94.8 million dividends
derived from The Money Exchange's ostensible profit). This is to
be compared with: the balance of borrowed funds outstanding at
the end of the same period (US$9.2 billion); the amounts paid to
Mr Al Sanea (over US$5.5 billion); and the flow of cash through
The Money Exchange (US$330billion)."

In its written opening submissions at paragraph 23,9 AHAB framed the issue in the
following rhetorical terms (original emphasis):

“Overlaying all of the detailed points that AHAB makes about Mr Al
Sanea’s fraud is one fundamental question. Why would the Algosaibis
have permitted Mr Al Sanea to borrow, for his own benefit but in their
name, amounts so large that they could entirely wipe out the family’s
wealth? It simply makes no sense. The Defendants have not put forward
any plausible answer to that question.”

And AHAB framed the argument in its closing submissions ultimately in this way:!%!

“(1)  In the relevant period,'®* October 2000 until May 2009, Mr Al
Sanea withdrew cash from the Money Exchange in a net amount of

1059

1060

1061
1062

Charlton London 1W, paragraphs 18 and 19, {L.1/25/8}.

{Un1/11}

At paragraph 3.80 {D/3/23}.

Starting after Abdulaziz’s stroke in October 2000 and the imposition of the putative “New for Old” policy, until the
collapse of the Money Exchange in May 2009.
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10.

11.

about USD 4 billion, mostly by cheque and via sham LCs. By
contrast, AHAB withdrew no more than 150 million.

(2) In (approximately) the same period, the total external borrowings
of the Money Exchange increased by about USD 7 billion [SAR
25.9bn], from about USD 2 billion [SAR 7.4bn] to about USD 9
billion [SAR 33.3bn].

(3)  Although part of the borrowing, and perhaps part of the increase,
can be regarded as attributable to the carrying cost of the Money
Exchange investment portfolio, that part is no more than about

USD 1.5 billion of the final total. The rest can only be attributable
to the cost of funding Mr Al Sanea’s withdrawals.”

While a definitive answer to AHAB’s argument is rendered moot in light of the
conclusions reached on its knowledge and authority, there does in fact appear to be an
explanation for AHAB’s complicity.

As I find, in agreement with the Defendants’ proposition and as the evidence reveals, it
appears to be this: the pursuit by the AHAB Partners, beginning in the 1980s with
Abdulaziz and carried on ever since, of the strategy — through the instrumentality of the
Money Exchange under the management of Al Sanea — to use borrowing in order to
acquire and hold investments, comprising the strategic equity investments in banks and
other institutions, together with land holdings. At the same time, because of AHAB’s
failure to inject capital or to pay down the borrowings of the Money Exchange - whether
by liquidating the equity investments or otherwise but instead “capitalizing” interest
liabilities - the strategy also required the constant taking of further borrowing to repay
earlier borrowing.

The quid pro quo was that Al Sanea was allowed to deploy a similar strategy for his own
purposes as well - all resulting in the spiraling vortex of indebtedness which inevitably

overwhelmed the Money Exchange.
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12.

13.

14.

15.

16.

This is the obvious explanation for AHAB’s complicity, indeed the only explanation
available from the evidence, which so tellingly includes the meticulous record keeping of
accounts by the Money Exchange in its Ledger 3, not only of the AHAB withdrawals but
also of the Al Sanea borrowing and net indebtedness - indicating that this was not a grand
scheme of theft by Al Sanea but a compact with AHAB.

It is also the only explanation for the AHAB Partners’ failure to heed the faithful advice
rendered by El Ayouty each year to them about the reckless borrowing policy and the Al
Sanea indebtedness, all of which was also meticulously detailed in Attachment 9 to their
Audit Packs.

This meticulous record of the Al Sanea indebtedness crucially reveals the intention as
between himself and AHAB, contrary to AHAB’s case of lack of knowledge and
authority, that his indebtedness was all expected to be repaid.

Consistent with this is the inevitable conclusion that there was no fraud perpetrated upon
AHAB. The fraud was perpetrated by AHAB and Al Sanea acting in concert against the
banks, to obtain borrowing which would certainly not have been provided had the banks
known the true financial position of the Money Exchange.

It is against the background of those unavoidable conclusions that I now turn to look at
the question of the relative benefits received by AHAB and Al Sanea which, not

surprisingly, far from supporting AHAB’s contention, bear out those conclusions.

The history of the acquisition of the share portfolio

17.

While we have already examined some of the evidence relating to the acquisition of the
share portfolio, there was a significant debate about the extent to which shares were

acquired for the benefit of AHAB or for the benefit of Al Sanea.
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18.

19.

20.

21.

22.

Given the incomplete state of the disclosure in this case, this is not a debate which can be

definitively resolved. But what the evidence reveals, sufficiently, is the acquisition over

time, of a massive and expensive body of SAMBA shares, the carrying costs of which,

however ascribed as between AHAB and Al Sanea, accounted for a very large portion of

the Money Exchange’s fraudulent borrowing and its ultimate crippling indebtedness to

the banks.

In this regard, the Defendants’ detailed submissions!'®? are very helpful.

As already seen by reference to the early records of the Money Exchange from the early

1980s, AHAB (and, in particular, the “authoritative” Abdulaziz, who was the “driving

force” behind AHAB),'%* were driven by a desire to own a bank and to expand into

financial services.

In order to achieve this goal, AHAB acquired strategic stakes in major Saudi financial

institutions and other important businesses (such as the Pepsi bottling and cement

companies).

In the early 1980s, the Money Exchange acquired stakes in financial institutions

including:

(4) A founding stake in SAMBA, which is addressed in more detail below;

(5) A 30% share in Ifabanque, a private bank based in Paris, in which Yousef also
held an interest and which was a lender to the Money Exchange;

(6) A 10% stake (402,996 shares) in Saudi United Commercial Bank (of which

AHAB was a founding member and which was later to merge with SAMBA); and

1063
1064

At {E1/20/8}-{E1/20/31}.
See for example, per Mr. Hindi: Hindi London 1W, paragraph 14 {C1/20/5} and paragraph 17 {C1/20/6}.
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23.

24.

(7) A 5% stake in Saudi British Bank of which AHAB was also a founding member.

A number of other interests were also acquired, in:!09

(1) Arab National Bank;

2) Bank Al-Jazira;

3) Al Bank Al Saudi Al Fransi (Banque Saudi Fransi);

4) Saudi Kuwaiti Cement Co. (later changed its name to Eastern Province Cement
Company);

(5) Saudi Bahraini Cement Co. (later merged into Saudi Cement Company);

(6) Saudi Livestock and Transportation Co.;

(7) Hail Agricultural Development Co.;

(8) Algassim Agricultural Co;

9) Tabuk Agricultural Development Co;

(10)  Arabian Consumer Company.

In addition to this, the Money Exchange acquired a large portfolio of real estate. While

the acquisition dates of this portfolio are unclear, it appears that around SAR 85m in real

estate was acquired prior to 1987,1%% a further SAR 40m was acquired between 1987 and

199797 and an additional SAR 200m was acquired between 1997 and 2004.'%% As at 31

December 2008, the Money Exchange valued this portfolio at SAR 6.539bn!0%

1065
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As set out in the El Ayouty Audit Report for 1985 {F/13/7}.

{F/19/23} AHAB - Finance Development and Investment Review Report by El Ayouty for year end 1987 —
commentary relating to the Al-Jawhara land shares.

{F/69/15} — the El Ayouty Audit Report for year end 1996.

{F/138/16} — the El Ayouty Audit Report for year end 2004 - where properties acquired are listed to a total value of
SAR 312,417,774 based on acquisition costs.

{F/260.1/15} — the El Ayouty Audit Report for year end 2008, where at note 4.2, it is reported that an external valuation
for the properties was made by a property agency on 31 December 2008, arriving at this very large value and increase
in value of SAR 500m over December 2007 valuation.
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25.

26.

27.

(US$1.77bn); although El Ayouty repeatedly complained that they had not been

permitted to inventory the portfolio or to check the valuations.!7°

Yousef Algosaibi, as noted earlier, confirmed that the acquisition of shares in financial

institutions was part of a business strategy for the Algosaibis to become bankers:!'?"!

“MR. LOWE:

0. In the late 1970s -- you understand? — your uncles and your father
decided to buy shares in local banks, didn't they?

A. Yes.

0. And those were strategic -- you remember I used the word
"strategic" earlier? That was part of a business strategy, wasn't it?

A. Yes.”
Indeed, Yousef’s evidence confirmed that the purpose of the re-establishment of the
Money Exchange was to acquire shares in banks and financial institutions:'7?
“Q.  You told us this earlier today, that the brothers together had a strategy
which involved acquiring interests in financial institutions, banks, in Saudi
Arabia mainly.

A. Yes, that's correct.

0. The Money Exchange was going to be used, wasn't it, to acquire
more shares in banks?

A. Probably, yes.”
The ownership of the SAMBA shares was a source of tremendous prestige to the family,

as Yousef also confirmed:!'?73

"MR. LOWE:

1070
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{F/260.1/15}.

Yousef xx {Day30/29:19}-{Day30/30:1}.
Yousef xx {Day30/97:20}-{Day30/98:2}.
Yousef xx {Day30/33:4}-{Day30/33:16}.
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0. I was asking you about SAMBA before the break, Mr Algosaibi. Your
family were founding shareholders in SAMBA, weren't they?

A. Yes.
0. That was a very prestigious position that you had as a result, wasn't it?
A. I'm sorry, I don't understand the question.

0. Being the founding shareholders was very good for AHAB's reputation,
wasn't it?

A. Yes.
0. Abdulaziz I think in 1984 became the chairman of SAMBA, didn't he?

A. Yes.”
28.  Yousef also accepted in cross-examination that the SAMBA portfolio was the single most
important shareholding held by AHAB:074
“Q.  The Money Exchange acquired, just as AHAB did -- well, a much larger

stake than AHAB did, in the SAMBA shares, do you remember that, right
from the beginning?

A. Yes.

0. That was the most important share in the portfolio, wasn't it?

A. Probably.

0. You must have realised in 1980 or 1981 when you became a partner that

the acquisition of shares in SAMBA was seen by your father and your
uncles as the most important acquisition they were making, correct?

A. Yes, but I -- because I don't look at those figures, so I don't know. I can't
remember.

0. You knew that SAMBA was there and you knew that by 1984 Abdulaziz
was a board member of SAMBA and shortly afterwards became the
chairman. And you knew that the SAMBA shareholding within the
portfolio was the most important biggest shareholding, didn't you?

1074 Yousef xx {Day33/10:6}-{Day33/11:3}.
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30.

31.

A. Yes.
0. The reason, I suggest to you, that your father and both your uncles turned
up at a lot of the meetings is because this company was very important to

them.
A. Of course.”

It appears that the prestige and influence acquired from the shareholding was such that
Abdulaziz was appointed to the board of SAMBA in or around November 1985 and
actively participated in the management of the bank from then on.!%”> Later Saud took
over Abdulaziz’s role, himself becoming chairman. Al Sanea was later appointed a
director to the board, an event which may also be attributable to the holding of SAMBA
shares in his name, as will be further discussed below.

It is reasonable to conclude that it was at least significantly for this reason that,
notwithstanding the difficulties that the Money Exchange would later face and despite El

Ayouty’s advice to liquidate and pay down the debt, the Partners were unwilling to trade

the SAMBA shares. 107
This strategy was the very reason why Yousef himself wanted to become a Money

Exchange partner (the resolution constituting the Money Exchange recorded Yousef’s

wish to become a partner).!%”” His interest was not to become merely involved in a small

money changing operation:!078

1075

1076

1077
1078

Following his death in 2003, Abdulaziz was succeeded by Saud and Al Sanea as SAMBA board members. At Saud
1W, paragraph 71 {C1/2/16} he confirms that following Abdulaziz’s death he was invited to join the SAMBA board of
directors and that he served as Chairman from 2007 to 2009.

As already also mentioned and to be further discussed below, the liquidation of the shares would have been an
uneconomical proposition after the collapse of the Tadawul and the market prices in 2006.

{G/885/1}, the Minutes of the Money Exchange Board resolutions of meeting on 27 July 1981.

Yousef xx {Day31/95:12-21}.
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33.

34.

35.

“Q.  One of the main reasons -- you told us earlier that this was one of
the reasons -- the Money Exchange was set up was so that it could
acquire shares in banks. One of the reasons.

A. Yes.

0. In fact, that was the most important part of its activities, as far as
you were concerned.

A. Probably.
0. With your 10 per cent.

’

A. Probably, yes.’

Yet, despite this strategy, AHAB’s written evidence!””” and pleaded case, as we have
seen, is to the effect that the primary focus of the Money Exchange was the money
changing business and that giving Al Sanea the ability to “manage” that business, was
some form of dowry.

It is clear that this was a false rationale, intended to obscure AHAB’s own role in having
set a strategic direction for the Money Exchange and AHAB’s real reason for allowing
the Money Exchange to engage in its unchecked programme of fraudulent borrowing.

ENORMOUS COST OF THE SHARE PORTFOLIO
COMPARED TO AHAB’S BALANCE SHEET

The relative size of the investments undertaken by the Money Exchange compared to the
overall capital value of AHAB itself is revealing.
The 1982 Financial Statements for the Money Exchange recorded that the cost of the

investments was SAR 82.614,000.1080

1079

1080

See Yousef 1.1A, paragraph 11 {L1/10/3} and AHAB’s pleaded case as discussed above under “Knowledge and
Authority”.
{F/6/4} the El Ayouty audit report for the Money Exchange, year end 1982.
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37.

38.

39.

By 31 December 1983, this had increased to SAR 357,479,000'%! and by 1984 this
figure was SAR 441,067,000.1%2 As the Financial Statements show, by end 1983 the
Money Exchange, only 18 months after it was re-established, had bank loans of SAR
550m.1%8 These were “colossal” sums of money in 1983 and 1984, as Yousef accepted in

cross-examination'® - something in the order of US$120m and were over three times the
current liabilities recorded in the financial statements of the AHAB Partnership itself (i.e.
AHAB H.O. Financial Statements) for the same period.'%°

At this time the financial statements also included an element of capitalisation of costs of
funds, part of which, as is now proven and acknowledged by AHAB,!%%¢ was reflected
misleadingly in the balance sheet as adding to the capital value of investments.

According to the El Ayouty Audit Pack for 1987, the acquisition cost of the portfolio as
at 31 December 1987 was SAR 425.9m.!0%7

And so, by the early 1990s, the Money Exchange appeared very rapidly to have outgrown
its parent. The Partners were obviously aware of this comparison and the manner in
which the Money Exchange’s assets were being projected:

(1)  In 1984 AHAB H.O.’s own investments amounted to SAR 347m!%® which was

nearly SAR 100m less than the figure for the investments of the Money Exchange

1081
1082
1083
1084
1085

1086

1087
1088

{F/12/5} the El Ayouty audit report for the Money Exchange, year end 1984.

Ibid.

Ibid.

Yousef xx {Day31/99:13-16}.

In the sum of SAR 162m: {F/11/10}.

Not only as we have seen, as advised against by El Ayouty, but also now confirmed by Mr. Hatton to have been an
improper and misleading practice. See Hatton 1R, for instance at paras 4.23 — 4.26: {I/1.59/17}. Mr. Bullmore also
gives conclusive opinions to the same effect about this issue: Bullmore 1R {1/7/19-23}, where he also calculates the net
costs of capitalization of interest at SAR 12,465bn, an amount to be further discussed.

See table at {F/19/21}.

{F/14/5}: The Financial Statements and Audit Report for year end 1985 for AHAB itself.
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shown in the financial statements at the time (SAR 441m),'% albeit that this
value was inflated by cost of funds.

(2) By 1985, the figure for the investments of the Money Exchange in the financial
statements (again inflated by cost of funds) (SAR551m)!%° was SAR125m higher
than the figure for AHAB’s own investments (SAR 426m).!%!

3) While the financial statements may have been inflated, the audited cost of
acquiring the investments in 1987 (SAR 425.9m)!%? was in fact also higher than
AHAB?’s investments.

(4) By 1989, notwithstanding a considerable increase in AHAB’s investment figures
to SAR 485,704,000,'%3 the figure for the investments of the Money Exchange in
its financial statements (SAR 687.5m)'%* were over SAR 200m higher than

AHAB’s.

COST OF BORROWING BY THE MONEY EXCHANGE

40.

When attempting to estimate the cost of borrowing attributable to holding (and never
selling) the shares, together with the cost of the benefits received by the AHAB Partners,
it is necessary to try to determine the rate of interest that the Money Exchange paid on its

borrowing.

1089
1090
1091
1092
1093
1094

{F/12/5}: The El Ayouty audit report for the Money Exchange, year end 1984.
{F/13/8}: El Ayouty Audit, Money Exchange, year end 1985.

{F/14/5}: El Ayouty Audit AHAB Partnership, year end 1985

{F/19/21}: Money Exchange audit report year end 1987.

{F/26/6}: AHAB audit year end 1989.

{F/28/7}: Money Exchange audit year end 1989.
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42.

43.

44,

45.

As between the experts,!% there was a debate about the rate of interest to be assumed to
have been paid by the Money Exchange on its borrowing. Mr. Hatton would assume an
average of 4.8 — 5.8%, Mr. Bullmore at least 8%. Eventually, while agreeing to disagree
on this, Mr. Hatton acknowledged that an assumption by Mr. Bullmore of 8%, was not
unreasonable.!0%

No proper record has been disclosed which demonstrates the full cost of the financing in
monetary terms. It can, however, be seen from the combined financial statements of the
Money Exchange that the annual cost of borrowing was always high. The Money
Exchange was paying, on average, 4.6% above the relevant US dollar LIBOR rate. From
his extensive research, Mr. Bullmore assessed that the average rate that AHAB paid on its
borrowing for the period 1990-2008 was approximately between 8.8% and 9.1% p.a. (and
may have been even higher).!%%’

Mr. Bullmore’s unchallenged opinion was therefore that it is reasonable to assume that
the Money Exchange paid an effective rate of interest of 8% per annum although this is
likely to be too low and the real rate may have been higher.!'%%

I conclude that it is reasonable to accept Mr. Bullmore’s assessment of 8% for the
purposes of calculating the carrying costs of the share portfolios.

Among other points made by the Defendants,'”®® Mr. Bullmore’s methodology is

unimpeachable: by looking at the Audit Packs (which, it is common ground accurately

1095

1096
1097
1098
1099

Mr. Hatton for AHAB: Hatton 1W, paragraph, 11.13(vii) {I/1.59/62}; and Mr. Bullmore for SIFCO 5 (whose evidence
was adopted by the other Defendants): Bullmore 2R, paragraph 23 {1/12/5}.

Hatton xx {Day95/42:14-21}.

Bullmore 2R, paragraph 41 {1/12/11} by reference to the El Ayouty Audit Packs.

Bullmore 2R, paragraph 17 {1/12/4}.

At {E1/20/16-19}.
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47.

reflected the position of the Money Exchange), Mr. Bullmore calculated that the average
financing cost actually paid by the Money Exchange was 8.6% p.a. without adjustment

1100

for TIBC rate anomalies and with an adjustment to reflect possible TIBC rate

anomalies, he comes to the figure of 8.4%.110!
Mr. Bullmore’s conclusion is also supported by contemporaneous documentation:

(1) Interest rates were high in the 1990s. By 1994 the annual financing cost of shares
was running at SAR 150m.™% By 1995 the annual financing cost of shares had
increased to SAR 246m. At that rate another SAR 1,250m would have been added
to the total by the year 2000.1%

(2) This cost continued to be high into the 2000s (as I am satisfied Saud was well
aware). For example, on 13 May 2006, Al Sanea wrote to Saud!'* providing him
with details of the recent increases in the rates of interest being provided by
certain local banks:

“I am herewith enclosing copies of the letters received from the
local banks advising us of the increase in Base rate. As you can see
these banks are becoming expensive, I would appreciate if you
could finalise the Arab National Bank facility, sign it and return to

us so that we can now reduce the OD facility.

I look forward to receiving the signed documentation.”

He then enclosed:

1100
1101
1102

1103

1104

Bullmore 2R, Table 2 {I/12/10}.

Ibid, paragraph 39 {I1/12/10}.

{G/1642/2}: El Ayouty’s trenchant “preliminary report “ to the AHAB Partners of 27 January 1996 in which they
repeated their advice against capitalization of interest and against the unchecked loans being taken by Al Sanea. At
page 2 under the heading “Second: Investments”, they estimate the interest cost of the investment at SAR 150m for
1995 and SAR 246m for 1996.

Mr. Bullmore’s unchallenged evidence was that in the 1990s, the effective borrowing cost paid by AHAB on its
borrowing was between 9-10% (see Bullmore 2R, Table 2 {I/12/10}).

{H22/114}.
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49.

50.

(1) A letter dated 7 May 2006 from Saudi Investment Bank to the Money
Exchange informing of the bank’s then current base rate of 12%;!1%°

(i1)) A letter dated 7 May 2006 from Arab National Bank to the Money
Exchange informing of the bank’s then current base rate of 11%;!'% and

(ii1)) A letter dated 7 May 2006 from Saudi British Bank to the Money
Exchange informing of the bank’s then current base rate of 10.75%.!107

Mr. Bullmore also noted that:
“...while I have excluded the adjusted rates of interest from the 1990 and
1991 financial statements, I note that, given that the calculated total
interest rate for 1990 was 13.9% and for 1991 was 12.3%, the inclusion of

these years would have the effect of raising the total interest rate paid by
the Money Exchange to about 9.1%.11%

It is therefore submitted by the Defendants, and I accept, that in what is always likely to
be a rough and ready calculation, the figure of 8% is indeed a conservative figure to use
to estimate the carrying costs, not only of the share portfolios but also other relevant
items of the Money Exchange’s expenditure.

SAMBA SHARES: THE ORIGINAL PORTFOLIO
SHARES DERIVED FROM THE ORIGINAL SAMBA PORTFOLIO

As already noted, the most significant shareholding held by the Money Exchange was its
shareholding in SAMBA, which became the largest and arguably most prestigious bank

in Saudi Arabia.!10®

1105
1106
1107
1108
1109

{H22/115/1}.

{H22/116/1}.

{H22/117/1}.

Bullmore 2R, paragraph 40 {I/12/11}.

SAMBA is an international bank incorporated in Saudi Arabia in 1980, by First National City Bank (“Citibank”)
pursuant to a Royal Decree on 12 February 1980. The SAMBA shares were listed on Tadawul, the Saudi Arabian Stock
Exchange. Citibank held 40% of the shares of SAMBA following SAMBA’s incorporation. This shareholding was
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51.

52.

While the precise chronology of the SAMBA share acquisition is somewhat opaque, it
appears that the purchases began even before the Money Exchange was re-launched in
1980 and the bulk of the purchases were made between 31 December 1982 and 31
December 1984.

AHAB was intimately involved in the creation and operation of the bank:

(1) The Money Exchange bought founder shares in SAMBA in 1980. That this was
almost the first act of the Money Exchange is vividly evidenced by the SAMBA
share certificates acquired by the Money Exchange beginning with founder shares
in 1980.!110

(2) There were further early purchases in 1982-3.1111

(3) Purchases continued thereafter through to the late 1980s.!112

(4) By January 1986, the AHAB Group held about 20% of the shares of SAMBA,
according to the Algosaibi Group Profile of that month.!13

(5) It appears that the Money Exchange had acquired 358,831 shares in SAMBA by
1988 just prior to an expected 2 for 1 share split. The cost was around SAR 250m
at a price of around SAR 700 per share according to the minutes of the Money

Exchange Board meeting of 6 December 1988.!''* SAMBA shares represented

1110
1111

1112

1113
1114

reduced in 1991 to 30% and then, following a merger with USCB in 1999, it was further reduced to 22.83%. Citibank
finally disposed of its shareholding in SAMBA following the end of a technical management agreement in 2003.
{G/819/1}: SAMBA Share Certificate dated 13 February 1980. See also: {G/820/1}; {G/821/1}; {G/822/1}; {G/823/1}.
{G/948/1}; {G/949/1}, {G/953/1}, {G/954/1} and {G/955/1}; {G/961/1}; {G/962/1}; {G/963/1}; {G/974/1}-{G/979/1};
{G/981/1}; {G/992/1}; and {G/994/1}-{G/996/1}.

{G/1003/1}; {G/1008/1}; {G/1009/1}; {G/1013/1}; {G/1014/1}; {G/1015/1}; {G/1084/1}; {G/1086/1}; {G/1090/1};
{G/1094/1}; {G/1095/1}; {G/1172/1}; {G/1195/1}; {G/1197/1}; {G/1208/1}.

{G/1071/1} at page 2 under the heading “Banking”.

{G/1206/5}; {G/1207/5}.
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54.

55.

56.

57.

nearly 60% of the total cost of the Money Exchange’s share portfolio (excluding
financing costs) calculated as at 31 December 1987.!115
A reconstruction of the history of AHAB’s interest in SAMBA is set out below from the

Defendants’ submissions but it is common ground that a substantial proportion of the

AHAB/Money Exchange shares in 2009 were derived from the 358,831 shares in SAMBA

acquired prior to June 1988.1'¢ By 1989, the Money Exchange held 717,000 shares in
SAMBA. 17

By February 1993, there had been either further share splits or purchases such that the
overall shareholding had increased to 1,412,864 shares with a balance sheet value of SAR
669,995,000.!118

By 1994, SAMBA shares alone had cost SAR 288,918,060 (stated as the book value) and
still represented over 50% of the share acquisitions.!!'!

In or around 1994/5, there was a further SAMBA share split which Al Sanea
communicated to Abdulaziz by a note of 26 October 1995.1120

Following SAMBA'’s acquisition of USCB in 1999, the Money Exchange converted its

2,014,828 shares in USCB into 619,947 SAMBA shares. At the same time, SAMBA also

declared a bonus issue of 0.27 shares for every share held.

1115

1116
1117
1118

1119
1120

According to the Audit Pack for 1987, the acquisition cost of the portfolio as at 31 December 1987 was SAR 425.9m
{F/19/21}.

See Hatton 1R, paragraph 11.36 {I/1/71}, Bullmore 2R, paragraph 45 {1/12/12}, {G/1207/5}.

See Hatton 1R, Appendix 11F {I/1.34/1}.

Mr. Hatton notes at Hatton 1R, paragraph 11.41 {I/1/72} that this was in fact 22,460 shares fewer than expected. It
appears that a small disposal may have taken place in 1990, which would be consistent with the reduction in the cost of
the investments (as shown in the financial statements) from SAR 687,356,000 to SAR 669,985,000 {F/32.1/10}.
{F/56.1/10} the El Ayouty Audit Report for year end 1994.

{G/1621/1}; {G/1621.1A/1}.
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58. It is common ground that there then occurred further share splits with the result that, by
31 May 2009 89,585,043 SAMBA shares were derived from the Money Exchange’s
original Portfolio.

TRANSFER OF SAMBA SHARES TO AL SANEA

59. With AHAB’s agreement, Al Sanea held a large number of SAMBA shares:

(1) Sometime before May 1994 (in fact before February 1993),12! 355,600 shares had
been transferred into Al Sanea’s name. It is apparent from AHAB’s Share
Inventory as on 9 May 1994 that 1,057,040 SAMBA shares were then held in
AHAB’s name and 355,600 “Certificates with Mr. Maan”, for a total 1,412,640
SAMBA shares acquired by AHAB.122

(2) At some stage after February 1993 but before the end of the year, the Money
Exchange transferred a further 400,000 shares to Al Sanea, giving him a total of
755,600 and leaving 657,264 shares in AHAB’s name.'!?3

(3) As a result of the 1994/5 share split, as at 13 December 1995 Al Sanea held
1,511,392 shares in SAMBA and AHAB held 1,314,528 shares, making them the

second and fourth largest shareholders in SAMBA respectively.!!24

121 Per Share Certificates dated 8 February 1993 in name of AHAB and dated 24 January 1993 in name of Al Sanea,
respectively for exactly these number of shares. These are discussed by Mr. Hatton at Hatton 1W, paragraph 11.40
{1/1/72} and attached as Exhibit HH.11.9, D3.XLS and supporting certificates {Q/764/1}.

1122 {Q/766/1}: Exhibit HH.11.16 to Hatton 1W, paragraph 11.48 {I/1/74}.

1123 Hatton 1W, paragraph 11.42 {I1/1/72}.

1124 {G/1625/1}; {G/1625.1A/1}. The SAMBA Report of the Major Shareholders by number of shares dated 13 December
1995. At this stage Al Sanea’s net indebtedness to the Money Exchange stood at SAR 2.123bn: {G/1629/1};
{G/1630/1} - attachment 9 to the El Ayouty Audit Pack for 1995.
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(4) Following a further bonus issue!'?> these shareholdings were converted into
3,022,400 shares in the name of Al Sanea and 2,629,056 shares in the name of
AHAB.!26
(5) All of the 619,947 new SAMBA shares created on the acquisition of USCB and
the bonus shares in 1999 were transferred into Al Sanea’s name.!'?’
60. Accordingly, prior to 2000 all of the SAMBA Shares transferred by AHAB to Al Sanea
were all derived from the original portfolio of shares.
61. By 31 May 2009, the combined shareholding of AHAB and Al Sanea, derived from the
original portfolio paid for by the Money Exchange, stood at 89,585,043 shares:
e [t is common ground that 52,930,924 SAMBA shares held by Al Sanea!''>s were
attributable to the shares transferred to him by AHAB before end of 1993 and
1999.112
62. It is also common ground that 36,554,119 SAMBA shares held contemporaneously in
AHAB’s name were attributable to the shares held by the Money Exchange in 1993

(indeed as far back as 1989).1130

125 Hatton 1W, paragraph 11.42 {1/1/72}.

1126 {G/1921/1}; {G/1921.1/1} — The SAMBA Report of Major Shareholdings dated 27 May 1999.

1127 Hatton 1W, paragraph 11.44 {1/1/73}.

18 (G/7965/1).

1129 As Mr. Bullmore notes in Bullmore 2R by reference to Hatton 1W, paragraph 45: {I/12/12-13} and paragraph 74:
{1/12/19}.

1130 Bullmore 2R, paragraph 45: {I/12/12-13}. A further “pledged” portfolio is addressed at Bullmore 2R, paragraphs 71 to
73: {I/12/18}.
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64.

65.

66.

67.

AHAB’S CONSENT TO TRANSFERS TO AL SANEA

As explained above, by 1993 AHAB had caused 755,600 shares to be held in Al Sanea’s
name and in 1999 transferred further shares to him. At the final tally in 2009, 52,930,924
SAMBA shares held in his/STCC’s name were derived from these transfers by AHAB.
AHAB kept all the share certificates of the Money Exchange in a AHAB H.O. safe and
treated the shares purchased by the Money Exchange as its own (see Omar Saad’s
testimony).!3! The transfers of SAMBA shares to Al Sanea could not therefore have been
unauthorised transactions, carried out by Al Sanea in the name of the Money Exchange,
without reference to AHAB.!*

I agree, as the Defendants propose, that the question therefore has to be asked: why did
AHAB transfer shares to Al Sanea personally? AHAB must have had a reason to do so.
The answer I accept, lies (at least in part) as Saud stated, in the fact that, from an early
stage, AHAB realised that it could only acquire limited interests in financial institutions
in the name of the Money Exchange (that being only a division of AHAB):

“I understand that part of the reason it was decided that Mr. Al Sanea
should hold personally part of the family's portfolio of shares was because
at the time it was not possible for one person to hold greater than 5% of
the shares in a particular company. Accordingly some of the shares were
held in Mr. Al Sanea's name, so that effectively he could act as
nominee’”’ 1133

Accordingly, it was decided to transfer certain of the SAMBA shareholdings into Al

Sanea’s name. The initial motivation was plainly to “evade” regulatory requirements on

1131

1132
1133

Omar Saad xx: {Day90/41:4-10}. I note here that the financial statements of AHAB and books and records do not
show legal ownership of the shares. AHAB does not appear to have disclosed the shareholder records.

No such lack of authority has been pleaded or alleged by AHAB.

Saud 1W, paragraph 91 {C1/2/19}.
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69.

70.

the holding of shares. That Abdulaziz was very cagey about this is evident from his
correspondence with El Ayouty.

Not long after the initial transfer had been made to Al Sanea it was questioned by El
Ayouty:!134

“It was found that 355,600 shares were not inventoried as their
certificates are in the name of Mr. / Maan Al-Sanea and are held by him.
These shares should be either transferred to the name of the Company in
order to appear on its budget, or registered to the account of Mr. Maan at
it cost value including the capitalized interests on them, and should
therefore be excluded from investments .

The AHAB Partners were clearly reluctant to respond to El Ayouty. A draft letter was
prepared dated 18 June 1994 from Abdulaziz, Suleiman, Yousef and Al Sanea stating:!'3s

“With regard to what has been recorded in the name of the partner (Maan
al Sanea) in terms of the shares from the Saudi American Bank as per the
Board of Directors’ decision on 29 December 1991 AD, with the board of
directors withholding the reasons that promoted this to be done, we
inform you that the profits distributed from those shares for the year 1993
were shown among the exchange division revenues for the same year. ...

Meanwhile, those shares will be settled in the event the accounts of the
partners are liquidated, either by returning them to the company or
logging into the account of the partner at the market value for those
shares.” (Emphasis added.)

A further unsigned draft was then prepared dated 28 June 1994!3¢ which deleted the
second paragraph, stating instead that AHAB had decided by Board Resolution of 29
December 1991 that the SAMBA shares would be registered in Al Sanea’s name and “the

Board reserves its reasons”. Significantly, the draft letter goes on to state that “We wish

1134
1135
1136

{G/1546/3} (Arabic), {G/1544/3} (translation).
{G/1557.1/3} (Arabic), {G/1557.2/3-4} (translation).
One in materially similar terms dated 21 June 1994 appears at {G/1558} (translation), {G/1559} (Arabic).
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72.

73.

to inform you that the dividends received for these shares for 1993 have been received
from the company [SAMBA] and shown as “Share Revenue” and this has been
confirmed by your correspondent” .13’

And so even while acknowledging that the shares transferred still belonged to AHAB and
being reluctant to give the reason for the transfer, we see AHAB recording the reality
which was that Al Sanea held the shares for AHAB’s benefit.

Abdulaziz and Al Sanea also wrote to El Ayouty on 19 July 1994 regarding “shares of
the Saudi American Bank”."** They stated that:

“This is in reference to your message...dated 19 May 1994 regarding the
shares registered under the name of Mr. Maan Abdulwahed Al-Sanea and
amounting to 355,600 shares in the above-indicated Bank, as per the
decision of the board of directors dated 29 December 1991. The board of
directors is withholding stating the reasons that have prompted this
action.

We inform you that the main reason that has led to such a procedure being
taken is that the current term of the chairmanship of uncle Abdulaziz Al
Gosaibi over the board of directors of the bank is considered his last term.
Hence, we have decided to register the shares (in) the name of Mr. Maan
Al-Sanea until he gets the chance to run for elections to the membership of
the board of directors of the bank. As you are aware, the term of his
ownership over these shares gives him the power to coordinate with major
shareholders supporting this nomination.

In the event the above reason is no longer in effect, there will be no
objection from his side to transfer ownership of those shares to the
company” (Emphasis added.)

Whatever the regulatory or other stated reason, it clearly suited AHAB to provide Al

Sanea with a significant number of SAMBA shares:

1137
1138

{G/1562/2} (translation), {G/1563/2} (Arabic).
{G/1564/1} (Arabic), {G/1564.1/1} (translation).
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75.

76.

e AHAB was thus able to acquire further shares in SAMBA in its own name and
circumvent any regulatory limits on their holdings (thus furthering Abdulaziz’s
banking ambitions).

e AHAB could maintain privacy over the sheer scale of the shareholdings in
SAMBA (particularly during market corrections, in which the price of those
holdings dropped).

e Through Al Sanea, AHAB maintained its control over SAMBA as Abdulaziz
noted in his letter to El Ayouty of 19 July 1994.11%

In any event, leaving aside questions of strict legal ownership, the original shares (which,
by reason of share splits and capital increases, had transformed by 2008 into 97,420,305
shares) were consistently included in the Money Exchange financial statements, despite
the fact that they were registered in the names of AHAB, Al Sanea or STCC.!'#

It would almost certainly have been a breach of negative covenants in lending
arrangements to have given the shares paid for by the Money Exchange away. If the
Money Exchange’s financial statements had revealed that shares were not properly
inventoried or held in the name of the Money Exchange, that would no doubt have caused
consternation amongst bankers.

When the original portfolio was acquired in the 1980s, Al Sanea did not have the capital
nor would he have been able to borrow sufficient sums from third parties. As will be
explored further below, the only reasonable inference is that any shares acquired in his

name must have been funded through borrowing by the Money Exchange.

1139
1140

{G/1564/1} (Arabic), {G/1564.1/1} (translation) (quoted immediately above).
See for instance the 1994 Audit Pack found in Saud’s safe: {H29/141.1/10-11}, where 2,875,236 SAMBA shares are
listed among the Money Exchange’s investments although 711,200 are noted to be in Al Sanea’s name.
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78.

79.

It is also highly probable, as the foregoing examination shows, that Al Sanea held a very
significant number of the SAMBA shares derived from the original portfolio of shares
registered in his name as nominee for AHAB, in a relationship known as a Muhasa (a
very common relationship in Saudi family businesses).!*!
It appears also to have been the case that the shares held in Al Sanea’s name were
pledged in respect of his own borrowing. To have collateralised these shares would most
probably have been in breach of negative pledges that the Money Exchange had given to
many of the lending banks. There is no suggestion that AHAB objected to this and Saud
had clearly known about it from during Abdulaziz’s time, as he acknowledged in his
witness statement.''*2 Indeed, there it is that he goes on to relate that Abdulaziz had given
him to understand that:

“... AHAB needed to sell the shares to repay the borrowing used to fund

the acquisition of the portfolio, but that Mr. Al Sanea could not return

them, as they were pledged. Although my father did not expressly say this

to me, my understanding was that until the position was resolved the

Money Exchange would not be closed”.
The implications of this, even then “Late in the 1990s or perhaps in 2000+ would have
been obvious: until the shares were sold to repay the borrowing, the carrying cost of the
shares had to be met and this, given AHAB’s strategy established from the beginning of

the Money Exchange, meant that further borrowing would be taken to service existing

debt.

1141

1142
1143

{K1/3/48}: the Saudi law expert report of Dr Adli A. Hammad where he explains that the hallmark of a Muhasa is that
it is an undisclosed business association of which third parties are therefore unaware. That it is particularly common for
members of a family to enter into informal arrangements to hold assets for each other, for example using written or
unwritten Muhasa agreements. Indeed, as set out below, this relationship explains the guarantee of Al Sanea’s
indebtedness by Abdulaziz.

Saud 1W, paragraph 231 {C1/2/49}.

Per Saud in Saud 1W, Ibid.
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1.

82.

83.

84.

I will now turn to look at these implications in a bit more detail in the present context of
identifying the benefit obtained by the AHAB Partners through the Money Exchange.

THE COST OF FUNDING THE ORIGINAL PORTFOLIO OF SHARES
Borrowing to Pay for the Investments

The fatal flaw in AHAB’s strategy was that, from the outset, the Money Exchange had no
real income and certainly not enough to fund the purchase of a portfolio of property and
strategic shareholdings.

Accordingly, from the outset, the Money Exchange borrowed in order to fund these
purchases. Yousef confirmed that he was aware from the time he became an AHAB
Partner that the Money Exchange would borrow in order to fund the acquisitions:

"Q.  You knew that when you became a partner of the Money Exchange. You
knew that the investments had to be purchased with borrowing.

A. Of course.'*”
It is common ground that the borrowing was never actually repaid; nor, to the knowledge
of the AHAB Partners,'*5 was it capable of being repaid by the Money Exchange from
the income of the Money Exchange’s day-to-day business activities.
The Money Exchange had to borrow the funds for the original purchases because it had
no other means to pay for the share portfolio. Indeed, it is uncontroversial that the
SAMBA shares and other bank shares, acquired by AHAB and/or the Money Exchange

and/or Al Sanea (on behalf of AHAB and/or the Money Exchange), were wholly or

1144
1145

Yousef xx: {Day33/7:23}-{Day 33/8:1}.
See for example, Yousef xx: {Day31/97:23}-{Day31/98:10}.
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86.

(ii)

87.

exclusively acquired with borrowings by AHAB and the Money Exchange from banks
and other financial institutions.!!4¢

Yet, despite plainly being aware of an on-going borrowing program to fund the share
portfolio, even now (as discussed above) AHAB has failed to give any credit for this cost
when seeking to allocate all of the liabilities of the Money Exchange to Al Sanea’s
alleged fraud against AHAB.

The accumulated cost quickly and inevitably became very significant indeed. Within a
decade, the funding cost was twice the value of the portfolio that was being held. As the
1990 Audit Pack demonstrated, by 1989, not only had the Money Exchange incurred the
cost of SAR 669m of the share portfolio itself but additional financing costs of SAR
621.7m were incurred, i.e. a total carrying cost by December 1989 of SAR 1,290m."+
That would have been a very large black hole in AHAB’s balance sheet, had AHAB
consolidated its accounts with the Money Exchange, something which AHAB steadfastly
failed to do, leading to the repeated description of the Money Exchange by Leading
Counsel for the Defendants as “AHAB’s dirty secret”.

Cumulative Funding Cost of the Original Portfolio

The borrowing to meet the on-going cost of holding the shares continued relentlessly
until 2009. Borrowings simply had to keep accumulating because they could only be

repaid with other borrowings. This continued ad infinitum. Anybody who looked at this

1146

1147

For example, in their notes to the 1997 Money Exchange Financial Statements, El Ayouty noted that the shares in
SAMBA, together with other financial investments were financed by short-term loans and bank loans: {G/1698/3} -
their letter of 1 April 1997 to Abdulaziz (on behalf of all Partners) responding to AHAB’s letter of 29 March 1997
regarding the 1996 Financial Statements and in which E1 Ayouty once more identify the fatal flaw in AHAB’s strategy
“Resorting to banks to borrow to face the expansion in purchasing shares... resorting to borrowing from banks as a
substitute for increasing the paid capital or increasing own resources.”

{G/1367/4-5}: El Ayouty’s “most important observations on the audit of the accounts of [AHAB Money Exchange] for
year ending 31 December 1990
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88.

(iii)

89.

90.

knew there was no end to this unless and until these strategic shareholdings were sold.!*s
However, given that the shares were pledged, these shares could not be sold and no
serious attempt was made to do so.
Given that a substantial proportion of the Money Exchange’s borrowing by 2009 was
directly and clearly referable to the original acquisition in the 1980s of the portfolio of
banking shares (of which SAMBA was the largest, most significant investment), Mr.
Bullmore reconstructed the 2008 cumulative total carrying cost of the original portfolio
of shares using the lower interest figure of 8% p.a. (as used by Mr. Hatton):
e By 31 December 2008 the total cost of acquiring and carrying the original
portfolio of shares transferred to Al Sanea would have been SAR 5.5bn.!#
Further costs would have been added by May 2009.

“Pledged portfolio”

In addition, AHAB acquired a further “pledged portfolio” of around seven million shares
between 2000 and 2002 under the name “Special Investment Fund 100 (Gosaibi)” (which
were pledged in respect of further borrowings). Mr. Bullmore and Mr. Hatton agree that
the cost of this portfolio was in the region of SAR 500m.!'5

Accordingly, leaving to one side the additional SAMBA share acquisitions, the

December 2008 cumulative total cost of acquiring and carrying the original shares and

1148

1149
1150

Again, a point raised repeatedly by El Ayouty in their letters to the AHAB Partners highlighting concerns from their
audits, this one dated 1 April 1997, regarding the 1996 Money Exchange Financial Statements: {G/1698/5}.

Hatton 1W, paragraph 11.75 {1/1/84}; Bullmore 2R, paragraph 63 {1/12/16}.

Hatton 1W, paragraph 11.77 {I/1/84}; Bullmore 2R, paragraph 72 {I/12/18-19}.
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92.

93.

94.

95.

the pledged portfolio totalled at least SAR 6bn."'s' On any view, this cost represents a
significant part of the liabilities of the Money Exchange (equating to some US$1.6bn).

THE ADDITIONAL SAMBA SHARE ACQUISITIONS

In addition to the portfolio of shares set out above, it is plain that further SAMBA share
purchases were made after 1993 for which the cost was between SAR 11bn and SAR
14bn. This is not in dispute. However, AHAB does not accept that it should be
accountable for the acquisition cost or cost of funding those shares.

THE COST OF ADDITIONAL PURCHASES OF SAMBA SHARES

As explained above, Mr. Hatton is prepared to acknowledge the combined cost of
purchasing and holding around 97 million SAMBA shares's2 at a cost of SAR 6bn
(although Mr. Bullmore’s unchallenged suggestion was that the actual cost may have
been materially higher).

However, the SAMBA shareholder list for April and May 200953 shows a total of
157,111,132 SAMBA shares in the name of AHAB, Al Sanea and the Saad Group.

Some of these shares were acquired at some point after 1999 and there is no obvious
reason why these further purchases should not be included in a calculation of the total
cost of borrowing, irrespective of the true beneficial entitlement to them.

Mr. Bullmore has therefore calculated the total cumulative carrying cost, not only of the
circa 97 million shares referenced in Mr. Hatton’s witness statement, but also of the

remaining circa 59.7 million shares for which Mr. Hatton does not account.

1151
1152

1153

As Mr. Bullmore explains, the cost may have been significantly higher {I/12/19}.

Consisting of the 36 million shares held by AHAB, 53 million shares held in the name of Al Sanea, and the pledged
portfolio of 8 million shares.

{G/7965/1}.
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97.

98.

According to the investigations, the breakdown of the outstanding 59,690,827 shares as at

20009 is as follows:

(1)

2)

)

3,976,121 were acquired between 1999 and 2008 in the name of AHAB (“the

AHAB Tranche”);

17,552,800 were acquired in two tranches in the name of Al Sanea:

(1) The first tranche of 11,518,645 shares was acquired between May 1999
and October 2008 (“the First Al Sanea Tranche”);

(1)) A second tranche of 6,034,155 shares was acquired between October 2008
and May 2009 (“the Second Al Sanea Tranche”);

38,161,906 were acquired after 1999 in the name of STCC (“the STCC

Tranche™).!1s4

The cost of acquiring and carrying these additional 59.7 million SAMBA shares is likely

to have been very significant indeed. Using the analysis presented in Mr. Bullmore’s

supplemental report,''ss on the assumption that these shares were funded by the Money

Exchange’s borrowings, the cost would be around SAR 4.9bn (which uses the

conservative assumption of smooth purchases over time).!'3¢

When added to Mr. Hatton’s figure of SAR 6.1bn, the 31 December 2008 cost of

acquiring and carrying the original portfolio and the total of 157 million SAMBA shares

was at least SAR 11bn.

1154
1155

1156

It is entirely possible that each such tranche was acquired in a number of sub-tranches.

Bullmore 2R {I/12/1}.

Mr. Bullmore estimates, at Bullmore 2R, paragraph 23 {I/12/5} that these shares, together with the pledged portfolio
(which he states at paragraph 25 would have cost SAR 535m {1/12/5}) would have cost around SAR 5.4bn. Thus,
eliminating the pledged portfolio costs produces a figure of SAR 4.9bn.
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100.

101.

If, as seems likely, the shares were acquired in 2005, at the peak of the market,'s” the

costs of acquiring and carrying those shares may have been considerably higher:

In 2004, Citibank placed its SAMBA shares on the market when it disposed of its
interest in SAMBA and its commercial relationship with the bank ended. This
would have resulted in a substantial number of shares coming onto the market in
2004/5, probably in staggered fashion.

AHAB/Money Exchange/Al Sanea/STCC as a substantial shareholding group
clearly did consider making such purchases.

Given that a very large number of additional shares were purchased between 1999
and 2008, it is more probable than not that this occurred in the context of the
Citibank exit.

Indeed, all the correspondence points to 2004/2005 as being the critical period
during which serious consideration was given by AHAB, the Money Exchange,

Al Sanea and STCC to increasing the SAMBA shareholding.

Accordingly, if the AHAB Tranche, the First Al Sanea Tranche and the STCC Tranche

were acquired in 2005, the 2008 cost of acquiring and carrying those additional shares!!ss

would have been SAR 9.1bn. The total cost attributable to the share portfolio would thus

have been as much as SAR 15bn.

It follows that adding the 2008 carrying cost of the original share portfolio to the cost of

the additional share purchases is capable of providing an explanation for a very

1157
1158

Bullmore 2R, paragraph 86 {1/12/24}.
Together with the Second Al Sanea Tranche.
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103.

104.

substantial part of the borrowing of the Money Exchange as at December 2008,
accounting for between SAR 11bn and SAR 15bn.

(2) WERE THE ADDITIONAL PURCHASES
FUNDED BY MONEY EXCHANGE BORROWING?

The Defendants sought to demonstrate that bank borrowing from the Money Exchange
must have been used for the additional purchases of SAMBA shares. It is, of course, a
separate matter, to ascertain what relationship exists between the additional borrowings
and Al Sanea’s indebtedness so fully recorded in the Money Exchange’s records of
accounts.!'?

Mr. Hatton asserts that the further share acquisitions held by Al Sanea and STCC “were
not funded by AHAB or the Money Exchange but through other sources”. It seems Mr.
Hatton’s basis for saying this is simply that the additional shares were in the name of Al
Sanea or STCC, rather than in AHAB’s name. 16

Of course it is clear that STCC had significant borrowing of its own (and was therefore
capable of substantial outlay). However, in forming this view, Mr. Hatton appears, as the
Defendants observe, to have adopted a position that is entirely inconsistent with AHAB’s
tracing claim. On the one hand, in order to avoid the inference of knowledge arising from
AHAB’s awareness of the acquisition of all SAMBA shares through the Money
Exchange, AHAB’s position appears to be that it is able to identify that the payments by
Al Sanea and STCC to acquire the additional SAMBA shares were made with funds that

did not emanate from the Money Exchange. However, when it comes to its tracing claim,

1159

1160

Ultimately in the 2008 Audit Pack which AHAB accepts provided a “more or less accurate understanding of what was
really happening at the Money Exchange”: AHAB’s oral opening submissions: {Day2/71:7-9}.
Hatton/Bullmore Joint Statement, paragraph 21.C {1/13/5}.
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106.

AHAB suggests that all of STCC’s funds should be treated as emanating from the Money

Exchange.

In reality, given the significant other sources of funds that both Al Sanea and STCC had,

it is impossible to say that any particular payment by STCC came from funds emanating

from the Money Exchange.

But in examining the issue of relative benefits, the question at this stage is where did the

funds to purchase the additional shares come from? It is in my view reasonably to be

inferred that the additional shares identified by Mr. Bullmore were purchased by Money

Exchange borrowings:

(1) It is AHAB’s case that Al Sanea did not have capital funds of his own and that
throughout the period 2003-2009 the spiralling borrowings of the Money
Exchange were used to fund his activities.

(i1))  Indeed, it is in fact consistent with the substantial increase in Al Sanea’s Ledger 3
captioned as “indebtedness” in the period 2003-2009 (see below) that borrowings
from the Money Exchange were used for these additional purchases.

(ii1) It is common ground that the original shareholding in the name of Al Sanea or his
companies was paid for with borrowing by the Money Exchange. If Suleiman
simply wished to carry on as Abdulaziz had done,!'s' then the Money Exchange
would have been the vehicle through which the borrowing for the additional

shares purchases was obtained.

1161

As Yousef confirmed in cross-examination and in his witness statement.

468



(iv)  The significant increases in the borrowing of the Money Exchange after 2003

were consistent with the cost of such additional shares having been funded by the

Money Exchange:
Borrowing

E&I Finance

Division Division Total

SAR m SAR m SAR m
2003 3,108 6,376 9,483
2004 4,262 7,197 11,456
2005 5,416 9,332 14,748
2006 6,006 16,071 22,076
2007 8,513 20,005 28,518
2008 8,725 24,781 33,506

v) During that time the Money Exchange’s foreign bank borrowing increased
substantially largely because of the establishment of TIBC.

(vi) A visual inspection of Mr. Hatton’s table, tracking the Accumulated Cost Funds
reflected in Ledger 3 (Hatton 1W para 11.75),"'2 against the Cost of Shares
compounded at 8% reveals that the two were almost identical throughout the
1990s. Indeed, if the “Special Investment Fund 100 (Gosaibi)” is included, Leger
3 Cost Funds only begins to diverge upwards from the notional compounded cost
from around 2001/2002. That is when further share purchases started to take place

and can account for the increase in Cost of Funds.

1162

Hatton 1W, paragraph 11.75 {1/1/84}.
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108.

109.

110.

Indeed, this is all consistent with the understanding of the Money Exchange management,
the internal accounting records of the Money Exchange and the Audit Packs, as discussed
below.
The 2008 Audit Pack, which AHAB accepts provided a "more or less accurate
understanding of what was really happening at the Money Exchange","'® records as
follows in respect of the capitalisation cost of the Money Exchange's investments as at 31
December 2008 (emphasis added): !¢
"It is worth mentioning that this balance (investments) is represented by
the cost of the annual capitalisation of investments registered in the
company’s name at the company's branch. This annual increase is
attributed to the company's policy to capitalise the Division’s losses
annually, as can be seen from tracking the balance of this capitalisation
which was approximately SAR 60.5 million at the end of 1983 and
continued to rise annually until at the end of 2008 it reached
approximately SAR 12,464.7 million."
The consolidated balance sheet of the Money Exchange as at 31 December 2008 (a copy
of which was in the safe in Saud's villa) records the same figure of SAR 12,464.7m as
that referred in the 2008 Audit Pack which it refers to as "Cost Fund"."'%
This sum of SAR 12,464.7m (i.e. US$3.365bn) as at 31 December 2008 in respect of the
capitalised cost of the Money Exchange's investments, is consistent with Mr. Hayley's
recollection of a conversation between him and Mr. Jamjoum in or around the Spring of
2009 recorded in Mr. Hayley's Witness Statement, as follows:!16¢
I recall discussing the Money Exchange's debt with Mr. Jamjoum, on

numerous occasions. He would advise me that approximately half the
borrowings represented Mr. Al Sanea's obligations and the residue was

1163
1164
1165
1166

AHAB’s oral opening submissions: {Day2/71:7-9}.
{F/260.1/40} (translation).

{H29/252.26/1}.

Hayley 1W, paragraph 304: {C1/9/61}.
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112.

113.

the capitalised cost of purchasing the shares. For example, as at Spring

2009, I understood, from my conversations with Mr. Jamjoum, that Mr. Al

Sanea's obligations were about US84 billion"'s" and the capitalised cost of

the shares was a similar amount.
Whatever the precise position in relation to the allocation of carrying costs of financing
the investments held by the Money Exchange, they were obviously huge. I accept that
whatever may have been the precise underlying beneficial entitlements to some of the
SAMBA shares as between Al Sanea and AHAB, this was a massively significant benefit
provided to AHAB by the Money Exchange and provided with the knowledge and

authorization of AHAB Partners.

AHAB’S REASONS FOR ADDITIONAL SHARES
BEING HELD IN AL SANEA’S NAME

As with the original SAMBA shareholding, AHAB had its own reasons of convenience
already discussed for not having many more additional SAMBA shares in its own name.
Substantial consideration appears to have been given internally, particularly in 2004, to
the entity in whose name additional shares would be acquired:

(1) There was substantial correspondence between Mr. Hayley and Mr. Stewart in
February 2004 designed to structure a deal to acquire shares on behalf of AHAB
and STCC. st These discussions seemed to have centred around financing to be
raised from a syndication of banks, including Gulf International Bank (GIB)."1®

(2) Mr. Hayley and Mr. Stewart appear to have had further such discussions with Al
Sanea over the financing of further shares purchases in SAMBA in 2004,

including the difficulties presented with AHAB as borrower by the “negative

1167
1168
1169

i.e. about SAR 15bn.
{G/3914/1}; {G/3914.0.1/1}; {G/3914.0.3/1}; {G/3914.02/1}.
{G/3932/1}.
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3)

4)

pledges” over existing shareholding preventing them being used as leverage for
further funding''™ and potential for the payment of a “special dividend” to the
AHAB Partners if shares are purchased in AHAB’s name.!'"!

It appears from a memo from Mr. Hayley that Al Sanea’s initial plan was to place
the shares in the name of the Money Exchange.!'”> However, (given the significant
indebtedness of the Money Exchange) all parties were alive to the fact that by
having pledged its portfolio the Money Exchange was in breach of its negative
borrowing covenants. If the Money Exchange was to borrow to fund equity
purchases, that would raise questions as to how the Money Exchange had
obtained that borrowing. Purchasing the shares in the name of the Money
Exchange therefore ran the risk of revealing the true financial position of the
Money Exchange and that the new shares had been pledged to secure the
borrowing (in breach of negative pledges)."”

By November 2004, it appears from a further memo from Mr. Hayley to Al Sanea
that the share portfolio had “increased substantially during the past nine months,
yet we are prevented from borrowing against them, due to our negative pledges”.
In Mr. Hayley’s words “Very simply, ALGME could sell some (say SAMBA""*)
shares either to you or to the Partners. In order to finance this acquisition you or

the partners could then pledge the shares in your individual names to secure

1170
1171
1172
1173

1174

{G/3843/1}; {G/3911/1}.

{G/3944/1}.

{G/3943/1}, dated 7 March 2004.

{G/4268/1}: a memo dated 18 August 2004, from Al Sanea to Mr. Hayley, instructing him to establish an elaborate
structure of new companies in the AHAB Partners’ names through which to acquire the further SAMBA shares by bank
borrowing and concluding “Most importantly- with this structure we will not breach our negative pledges.”

Which he notes could be sold without changing the list of holdings required to be disclosed to overseas banks.
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personal borrowing from a domestic bank”...  “the net result is that the shares
remain within Algosaibi ownership yet are put to use to obtain necessary
liquidity. 117

(5) Thus, Mr. Hatton’s view that the increase in the value of the shareholding meant
that there was no good reason to transfer the SAMBA shares to Al Sanea is
contradicted by the contemporaneous documents.

114. In addition, it appears that AHAB has, in other proceedings, acknowledged that further

shares were purchased in Al Sanea’s name:

e On 17 June 2009, AHAB wrote a Letter of Demand (signed by Yousef) to the
Public Prosecutor and Royal Committee demanding that Al Sanea be required to
return 58,429,870 shares in SAMBA (with “profits (dividends) from 1995 to
2005) which it alleged were owned by AHAB.!""s Yousef did not, however,
explain the reasons that the shares had been transferred to Al Sanea. Rather, the
letter simply referenced a promissory noted signed by Al Sanea promising the
return of the shares and stated that the shares were:

registered in [Mr. Al Sanea’s] name due to specific conditions
achieving the interests of the company and in agreement to his

concession of them to the company so that it may be re-registered
in the name of the company.

e On 4 October 2009, the Law Office of Abdulaziz Hamad Al-Fahad (who was

acting on behalf of AHAB in connection with the proceedings before the Royal

s (G/442211}.
1176 {G/7990/3} (Arabic), {G/7990.0.1/3} (translation).
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115.

Committee) wrote to the Chairman of the Royal Committee on behalf of AHAB
again, demanding the return of 58,429,870 shares in SAMBA held by Al Sanea."””
e However, the number of shares claimed is higher than the number attributable to

the shares transferred to Al Sanea in 1993:

(1) Mr. Hatton and Mr. Bullmore agree that the number of shares held by Al
Sanea attributable to the shares transferred to Al Sanea in 1993 is
52,930,924.17

(i1) This is 5.5 million fewer shares that AHAB now claims (as explained
above) it is entitled to recover from Al Sanea.

(iii)) It would follow (barring some record keeping error) that AHAB itself
accepts that further shares were either purchased on its behalf by Al Sanea
or purchased by the Money Exchange on its behalf and transferred into his
name.

(iv)  AHAB has provided no explanation whatsoever for this discrepancy.

PURCHASES IN THE NAME OF AHAB

Further, there is no controversy at all that further share purchases were made in the name

of AHAB:

(1) Mr. Bullmore’s unchallenged opinion was that a further 3,976,121 SAMBA
shares were purchased in AHAB’s name between May 1999 and October 2008.17

(2) Mr. Hatton concurs with this view.!1s0

1177

1178
1179

{M/28/1-6} — although 52,429,870 shares are referenced in the subject-heading, in the body of the letter 58,429,870
shares (and dividends for 1995 -2009) are claimed.

Bullmore 2R, table 2: {1/12/12}; Hatton/Bullmore Joint Report, paragraph 17: {1/13/4}.

Bullmore 2R, paragraphs 62 to 68: {1/12/16-17}.
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116. Given the historical use of the Money Exchange to fund its investments and the
contemporaneous exchanges seen above, the only way that AHAB could have paid for
this was through an increase in Money Exchange borrowing:

(1) There is no evidence whatsoever that these shares were acquired by AHAB using
its own funds;

2) Given that the Money Exchange was the vehicle which acquired and held
AHAB’s shares in SAMBA (and other investments) it would be surprising for the
shares to have been purchased other than through the Money Exchange.

117.  Mr. Bullmore’s unchallenged evidence was that the purchase price for these shares was
between SAR 124m, with a carrying cost of SAR 197m, (if acquired in 2002) and SAR
517m with a carrying cost of SAR 651m, (if acquired in 2005).!1#!

118. I accept, as the Defendants submit,'s2 that it was far more likely that the shares were
purchased in or around 2005:

(1) In 2004/2005 Citibank sought to divest its shares in SAMBA with the result that a
great many came on the market. Al Sanea and Saud had extensive
correspondence about the reaction of AHAB to the IPO. "8

(2) As those exchanges show, Saud’s response was that AHAB and Al Sanea should
each purchase half a billion riyals worth of SAMBA shares.

3) It appears, therefore, that this is precisely what AHAB did.

1180 Hatton/Bullmore Joint Report, paragraph 17: {1/13/4}.

1181 Bullmore 2R, Table 5: {I/12/18}.

1182 {E1/20/44}.

1183 Discussed in the last section of this Judgment (Section 8: The GTD Counterclaims) and see {N/52} (Arabic). {G/3939}
(translation); {N/675} (Arabic), {N/676} (translation); {N/694} (Arabic), {N/695} (translation); {N/626} (Arabic),
{N/627} (translation), ending eventually with Saud’s “recommendation for each (of AHAB and Maan Al Sanea) to
subscribe to the shares registered in his name”: {N/547}.
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120.

121.

122.

123.

This position is entirely inconsistent with AHAB’s suggestion that the borrowing of the
Money Exchange was capped in 2000. Not only did the borrowing increase in
2004/2005, it appears that it did so in part to fund purchases on behalf of the Algosaibi
family.

At the very least, AHAB had the benefit of shares, the carrying costs of which were
US$1.6bn; viz. the original portfolio (US$1.48bn, SAR 5.5bn)!s¢ as well as the “pledged
portfolio” their carrying costs of which was USD132m (SAR 490m)."'%
When the carrying costs of the SAMBA shares in Al Sanea’s name are taken into account,
added benefit of SAR 5.416bn (US$1.46bn), for a total carrying costs benefit to AHAB of
SAR 10.9bn (US$2.96bn), in respect only of the SAMBA share portfolio