








10.

11.

12.

13.

14.

The focus of the Plaintiffs’ grievances, is the conduct of the Defendant in acting for a
third party, a Dr. Afonso Braga, a Brazilian court-appointed trustee in bankruptcy.
Dr. Braga is regarded by the Plaintiffs as their arch nemesis, he having pursued and
rendered the Rabello family interests, including Katia Rabello herself and her interests,
bankrupt in Brazil.

It is uncontroverted that in aid of Dr. Braga’s campaign against the Plaintiffs, the
Defendant obtained the disclosure of the Plaintiffs’ confidential information in this
jurisdiction by way of ex parte (without notice) applications to this Court and provided
that information to be deployed by Dr. Braga against them in Brazil.

This conduct of the Defendant is the basis upon which the Plaintiffs seek summary
Judgment on liability, asserting, as already mentioned, that the Defendant has no arguable
defence® to their claims.

Upon being granted summary judgment on liability, the Plaintiffs would next move for
the trial and assessment of the quantum of the consequential losses.

The Defendant for its part either denies the existence of the lawyer-client relationship or
where, in the case of any of the Plaintiffs it is either admitted or is to be found to have
existed, denies any breach of duty and pleads that the Plaintiffs, by their own unlawful
conduct in Brazil, are the authors of their own misfortune.

This the Defendant pleads, is largely the result of Katia Rabello having been found by the
Brazilian courts to be complicit in fraudulent misconduct, including having been found to

have deceived the Brazilian courts. This is misconduct which the Defendant also pleads,

during exchanges with counsel at the hearing as these appear to be tantamount to c¢laims in defamation and to which the usual
defences would apply.
3 Citing Grand Court Rules, Order 14 r. 1.












23.

Having acquired a sufficient understanding of the facts and law to be able to arrive at a
determination of both applications on the summary basis, this is the judgment on both,

with reasons for my conclusions.

The Plaintiffs” burden

24,

25.

26.

27.

28.

As discussed above, and as will be more fully explained below in the factual context, the
Plaintiffs, without the Court having to be called upon to try disputed issues of fact, each
needed to establish that the Defendant has no arguable or reasonable defence to the
essential elements of their respective claims on liability for the breaches of duty claimed.
These elements, to be fully examined below, are: (i) the existence of the lawyer-client
relationship and the concomitant duties of confidence, loyalty and care, (ii) breaches of
those duties, (ii1) the causation of loss arising from the breaches and (iv) as further
regards causation at this stage, proof that some identifiable loss was caused for which the
respective Plaintiff would be entitled to compensation.

In respect of each Plaintiff, I am satisfied that these elements of claim have been proven,
such that each Plaintiff is entitled to the pronouncement of summary judgment on
liability against the Defendant, with the assessment of quantum of loss to be set for trial.
It follows that the Defendant failed in its strike-out cross-application which required
establishing that the Plaintiffs’ claims disclosed no reasonable cause of action and were
an abuse of the process of the Court'*.

However, for reasons which will also be explained, the Defendant will remain entitled, at
the trial of quantum, to challenge the Plaintiffs’ claims as they allege any particular

causative link between the conduct of the Defendant and any particular head of loss. This,

4 See GCR Order 18 rule 19, to be discussed below.









The Defendant’s admissions

38.

39.

40.

While the Defendant makes no admission as to breach of duty or any consequential loss,
it makes limited admissions as to the existence of the lawyer-client relationship. It
admits that such a relationship existed in relation to the First, Second and Third Plaintiffs
but denies its existence in relation to the Fourth and Fifth Plaintiffs — Katia Rabello and
Fernando Toledo.

The undisputed evidence reveals, however, that there was, indeed, a long-standing
relationship between the Defendant and the Rabellos, including Katia Rabello and
through Fernando Toledo’s dealings with the Defendant on his own behalf and on behalf
of the Rabellos, with him as well.

This conclusion emerges from an examination of many retainers and engagements under-

taken by the Defendant over the course of a quarter of a century.

The TLB Retainer in 1984

41.

42.

43.

The relationship began in late 1984 when the Defendant was engaged by Sabino Rabello
(Katia Rabello’s father and the patriarch of the family), to establish TLB in this
jurisdiction.

TLB was incorporated by the Defendant on 2 January 1985. It was established to operate
as an offshore investment bank at first headquartered in Miami'® where it conducted
investments on behalf of the Rabello family and a book of other clients largely based in
Brazil.

Mr. Toledo began working for the Rural Group in Miami in 1991. Beginning in 1996,

the majority of Mr. Toledo’s work was related to TLB, which established its headquarters

13 As explained by Mr, Fernando Toledo in his first affidavit at Vol B Tab 7.
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with information revealing Katia Rabello’s status as UBO of Securinvest through Arnage
and Brooklands. This, along with other confidential information, came to be disclosed to
Dr. Braga pursuant to orders obtained by the Defendant from this Court in May and July
2010. The disclosed information was quickly deployed by Dr. Braga against Katia
Rabello, Securinvest and other Rural Group entities in Brazilian bankruptcy proceedings.

These proceedings will be considered in some detail below.

Other relevant events in Brazil

58.

59.

60.

61.

Against the foregoing background of the lawyer-client relationships and before turning to
look in more detail at the Brazilian bankruptcy proceedings and the related court
proceedings in this jurisdiction, it is necessary at this stage to look at an earlier
concatenation of events in Brazil, as they came to involve the Rabello family.

Katia Rabello is a ballerina. Her primary calling was as patron of a ballet school in her
home city of Belo Horizonte, in the State of Minas Gerais. This was her occupation until
1999 when she became a director of Banco Rural upon the tragic death of her elder sister
Junia (who had been groomed by their father Sabino to succeed him at the helm of the
Rural Group).

Later, in October 2001, Katia became President of Banco Rural and still later, upon the
passing of her father in January 2005, she became President of Banco Rural’s
Administrative Council.

By then there had been underway in Brazil, a Joint Parliamentary Commission of Enquiry
into the infamous “Mensalao Affair”. This enquiry revealed payments for vote-buying in

Brazil’s Congress, in return for the corrupt promotion and passage of preferential
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72.

73.

74.

75.

a call to discuss corporate and banking issues relating to EFHL (and by obvious
implication TLB).

On 15 May 2006, following a teleconference with the Defendant (described by Mr.
Macaulay as having taken place in response to his email and which the Defendant neither
denies nor admits), another email was sent by Mr. Macaulay to another associate attorney
of the Defendant’s, Mr. Winston Conolly. This email requested that “we urgently need
from Walkers (Secretaries) Limited certificates substantially in the forms attached
confirming that none of Mr. Rabello’s heirs is or has been a member/shareholder of the
Company [EFHL] or TLB".

The Plaintiffs assert through Mr. Macaulay, that a meeting in May 2006 (also neither
admitted nor denied by the Defendant) was held in Grand Cayman between
Mr. Macaulay and Mr. Toledo on behalf of the Rabello family and Mark Lewis and
Winston Connolly of the Defendant. Mr. Toledo avers®, that at that meeting both
himself and Mr. Macaulay explained the implications for TLB and the Rabellos of the
Mensalao Affair, in light then of the BCB’s involvement as regulator of Banco Rural.
According to Mr. Toledo, discussions were focused on “developing a strategy with the
Defendant to protect the Rabello family and TLB given the problems that were
developing, the Rabello family’s objective being to try to ensure that its links to TLB
were kept confidential given the political climate in Brazil.”

Instructions were given to the Defendant to take steps to transfer the shareholding in
EFHL to Mr. Toledo and discussions were had around the ultimate closure of TLB, the
essential objective being to “distance the Rabello family from TLB (especially given the

Mensalao investigations).”

30 Paras 115-121 of his First Affidavit
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76.

77.

78.

79.

Confirmatory of these discussions and instructions, it appears that the Defendant (per
Mark Lewis) then issued Notarial Certificates dated 31 May 2006°! to certify that certain
named members of the Rabello family (excluding Sabino Rabello who was by then
deceased but including Katia Rabello) “do not and have not appeared on the Register of
Members of the Company [respectively EFHL and TLB]] as members of the Company at
any time since incorporation of the Company.”

This was of course, a technically correct certification as it did not speak to ultimate
beneficial ownership of either EFHL or TLB.

Mr. Toledo avers that the Defendant was specifically informed that these Notarial
Certificates were intended to be presented to the Brazilian authorities, an averment which
again, the Defendant neither admits nor denies.

In the event, the Notarial Certificates provided by the Defendant were presented to the

BCB and their purpose would have been clearly understood by the Defendant.

The Defendant acted in other contexts relating to Sabino Rabello’s estate

80.

81.

It is also uncontroverted that the Defendant acted in other contexts on behalf of one or
other of the Plaintiffs or on behalf of the Rabello family as a whole.

As already mentioned, the Defendant advised the Family and Mrs. Jandyra Rabello as
personal representative of Sabino Rabello’s intestate estate in particular, in the context of
Administration Proceedings in this jurisdiction. This was against the background
according to Mr. Toledo®?, of advice from the Defendant that in order to transfer the
share in EFHL to him, it was first necessary to apply to this Court for a grant permitting

Mrs. Jandyra Rabello to deal with the estate in this jurisdiction.

31 Copies are seen at Vol B/20 .2/289 and 290
32 Paras 124-128 of his First Affidavit
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&9.

90.

91.

92.

93.

“an undertaking that the information provided will not be used in
criminal proceedings against any person(s) providing the information,
other than proceedings for an offence under section 34 (17) of the ( MAL)
or an offence of perjury”.
By way of letter dated 23 February 2007%°, the BCB gave that undertaking.
Accordingly, on 30 April 2007, CIMA, on behalf of the BCB, issued a formal Direction
to TLB to provide documents pursuant to section 34 (9) of the MAL*’, including a copy

of the Register of Officers and Directors of TLB.

The May 2007 Retainer

Immediately, in response to CIMA’s 30" April Direction, in early May 2007 the
Defendant was engaged by Mr. Macaulay on behalf of TLB (and therefore as Mr. Toledo
avers, on behalf also of TLB’s directors, officers and shareholders) to provide legal
advice on resisting the CIMA 30 April Direction. This was stated expressly as in order to
maintain the confidentiality of any further connections between TLB and the Rabello
family.

The Defendant’s Engagement Letter*! contains an expressed obligation on its part to
“take such steps as we in good faith think fit to preserve confidential information from
misuse both during and after termination of the Engagement.”

This is acknowledged by the Defendant as having given rise to an ongoing duty of

confidentiality beyond the termination of the May 2007 Retainer itself. Nonetheless, it is

39 Exhibit FT1 (above) p 14
40 Exhibit FT1 above, pp 15- 16
4l Exhibit FTI above, pp 17-27
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94.

a duty which, as I understand its case, the Defendant insists it did not breach in later
acting for Dr. Braga.

But more to the point here of what the Defendant must have understood and appreciated
about the predicament in which the Rabellos found themselves in the context of events
unfolding in Brazil, including the BCB inquiry; the following appears in the letter written
by the Defendant on 3 May 2007 to CIMA, on behalf of those whom it considered to be
its clients. This was in response to CIMA’s 30 April Direction and confirmatory of the
wide ambit of the May 2007 Retainer as Mr. Toledo avers (NB: the interchangeable use
of the plural and singular “clients” and “client”):

“Our clients are aware that other of their documents provided by foreign
government sources to the Brazilian authorities under conditions of
confidentiality have, within a short period of time, appeared in the
Brazilian press as a result of what appear to have been deliberate leaks.
We would therefore, be grateful if you would please confirm that to the
best of your knowledge the request is not in respect of criminal
proceedings contemplated being brought against TLB or any of its current
or former directors, officers or agents and that the request is not being
made for the benefit of another branch of the Brazilian government. In
light of the above please also confirm the measures that CIMA has taken
to satisfy itself that the information enclosed herewith will be kept
confidential and not further disseminated by the BCB to anyone outside of
that institution, whether in the press, another branch of the Brazilian
government or otherwise.

We have enclosed on behalf of our clients the information requested- “The
Register of Officers and Directors for Trade Link Bank”- in a complete
and redacted version. The redacted version simply sets forth the current
officers and directors — Messrs. Toledo and Jacobson, citizens of the USA
and UK respectively, neither of whom resides in Brazil — and confirms
that they have been the sole officers and directors of TLB since inception
in 2005. The complete version reflects all officers and directors of TLB
since inception in 1985. The additional information contained in the
complete version cannot in our client’s view be relevant to any legitimate
regulatory enquiry. The only possible use for that information, in our
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95.

96.

97.

98.

client’s view, would be non-regulatory legal and other actions to be taken
against individual Brazilian residents who are former TLB officers and
directors. In our client’s view no such legitimate claims arise.

Based on the foregoing, we respectively request that you produce to BCB
only the redacted register of TLB officers and directors. We would be
pleased to meet with you at your earliest convenience to discuss this
matter further if you think it appropriate....”

As it happened, CIMA did not accede to that request to disclose only the redacted register
of TLB to the BCB but instead, presented the BCB with the full unredacted version.
Worst fears were realized when the BCB, in breach of its undertaking to CIMA, publicly
disclosed the information provided which linked the Rabello Family to TLB and gave it
over for deployment to the detriment of Katia Rabello and other Family members, for use
in criminal proceedings against them. These were proceedings in which Mr. Toledo was
also named although not indicted. More about these criminal proceedings will be
examined below in the context of a further retainer of the Defendant in August 2009.

At this juncture, it is important to note that while no complaint has been raised against the
Defendant in relation to their conduct of this, the May 2007 TLB/CIMA retainer, the
Plaintiffs assert that the Defendant could not — when later approached by Dr. Braga in
April 2010 to act for him — have been in any doubt about the nature of the predicament
facing the Family in Brazil in relation both to the Mensalao Affair and then
contemporaneously, the BCB enquiry. The Defendant could therefore have been in no
doubt, say the Plaintiffs, about its obligation to maintain and protect their confidentiality
when Dr. Braga came along.

This is an unanswered averment and one which I regard as unanswerable.
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108.

109.

110.

111.

112.

113.

the BCB’s objective of establishing any affiliation, business operations or connections
between TLB and Banco Rural.

Mr. Macaulay’s letter of 6 August 2009 also included a copy of the criminal complaint
which named the “Brazilian defendants”, including Katia Rabello.

The objective of Mr. Macaulay’s letter gleaned from its terms, was, in effect, to seek the
Defendant’s advice on obtaining the possible intervention of the Cayman Attorney
General and/or CIMA, with the BCB or the Brazilian Courts, to prevent the CIMA
disclosure from being further “abused” in the criminal proceedings, to the detriment of
the Brazilian defendants.

On 7 August there followed an email from Mr. Austin-Smith to Mr. Macaulay in these
terms:

“I am putting together an engagement letter now. Is the ultimate client
TLB or the various individuals facing prosecution? If the latter can you
indicate which.”[Emphasis added.]

In response, Mr. Macaulay sent an email later that day to the Defendant in these terms:

“Your ultimate clients for purposes of this matter should be East Farthing
Holdings Ltd, a Cayman corporation which was the sole shareholder of
TLB upon liquidation, and Fernando Toledo, the sole shareholder of East
Farthing”. [Emphases added.]

Then followed the August 2009 Retainer Letter itself which begins in these terms:

“You have asked us to assist East Farthing Holdings Ltd in preventing the
use of material provided by the Cayman Islands Monetary Authority to
Banco Central Do Brasil in a criminal prosecution in Brazil (the
“Engagement”).

This Engagement Letter goes on at paragraphs 35 and 36 to confirm that the Defendant
would vouchsafe the confidentiality of the “clients’” information, in terms identical to

those in the May 2007 Retainer set out above at paragraph 92.
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128.

relationship with her family, the Rural Group and TLB, she relied on the Defendant to act
on her behalf regarding all Cayman Islands legal matters that affected her and understood
that they would act to protect her interests in this regard.

This relationship began where she was concerned, in 1998. This was when her father set
up EFHL as the holding company for his interests in TLB. The Defendant handled the
legal work, including naming herself, her sisters Junia and Nora and their mother
Jandyra, as directors of EFHL. She also avers to her belief that the Defendant must have
regarded her as a client when it acted on her behalf as a beneficial owner of Arnage and
Brooklands and as a UBO of Securinvest, (as it indisputably did at least on behalf of the

Cayman incorporated parties) in relation to the Note Purchase Transaction.

Winding up of EFHL — Retainer in February 2010

129.

130.

131.

As a further post-script and for completeness — in addition to acting for EFHL in
connection with the August 2009 Retainer, in early 2010 the Defendant began advising
on the potential dissolution of EFHL.

This is apparent from a chain of emails between Mr. Macaulay and attorney Charles
Kirkconnell of the Defendant beginning on 1 February 2010, in which Mr. Macaulay
stated that “the client has decided to dissolve the company as it is no longer needed due
to the completion of the liquidation of Trade Link Bank”.

Mr. Macaulay asserts and to my mind it is plain, that that reference to “the client” must
have been understood to be a reference at least to Mr. Toledo, but also as well to the
Rabellos, as the persons implicated with TLB in the BCB inquiry and the resultant

criminal proceedings in Brazil.
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132.  There then followed a number of email exchanges between the Defendant and its
associate Walkers Corporate Services Limited on the one hand and Mr. Macaulay on
behalf of “the client” on the other, in relation to the dissolution of EFHL’.

133. Having read them, it is safe to say that nothing in those email exchanges suggests a

contrary understanding on the part of the Defendant.

The significance of historical retainers

134. The May 2006 Retainer, the May 2007 Retainer, the August 2007 Retainer, the August
2009 Retainer and the February 2010 EFHL Retainer, like those before them relating to
the setting up of TLB and EFHL and advice to Arnage and Brooklands (in relation to the
Note Purchase Transaction), are of significance now for specific purposes.

135.  First, they provide the factual background for the legal examination of the existence of
the lawyer-client relationship between the Defendant and the Plaintiffs which the
Plaintiffs claim. The Retainers also reveal, as the Plaintiffs complain, that the Defendant
must have been aware of the vulnerable position of the Rabello interests in Brazil —
vulnerability both in the public and regulatory arenas — which was widely known. It
follows that the Defendant must therefore have been aware of the dire implications for
the Rabello interests when the Defendant decided to act for Dr. Braga against them.
Thus, the Retainers set the context for the finding of the lawyer/client relationship, as
well as for the examination of the allegations of breaches of duty arising from the

relationship.

57 See FT2 (above) ppl118-131
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Summary of evidence showing the lawyer/client
relationship — Katia Rabello and Fernando Toledo.

136. The Defendant, through Mr. Simpson, has admitted the existence of the relationship with
the first three Plaintiffs — Arnage, Brooklands and EFHL.

137.  The evidence in support was undeniable in any event, as discussed above.

138. I think I need therefore summarize here, only the evidence which in my view, shows the
relationships with Katia Rabello and Fernando Toledo.

139.  As regards Katia Rabello, the only conclusion to be reached from the events discussed
above is that Katia Rabello was a client of the Defendant as at the date when the
Defendant agreed to act for Dr. Braga (“the Braga Retainer”). This is undeniable given
not only the many years of the Defendant having acted as the Cayman attorneys for the
Rabello family, including Katia Rabello, but also more particularly on account of the
following:

(a)  The explicit instruction given on § August 2009 by Mr. Macaulay®® for the
Defendant to act so as to limit the harm to the Brazilian Defendants in the
Brazilian criminal proceedings which, to the Defendants knowledge, included
Katia Rabello;

(b)  The fact that a clear purpose of the August 2009 Retainer was to assist Katia
Rabello in her defence to the Brazilian criminal proceedings.

() The August 2009 Retainer (entered into only some 8 months before the Braga
Retainer) was on-going at the time of the acceptance of the Braga Retainer. As set

out at paragraphs 77 and 78 of the Statement of Claim and paragraphs 193 to 201

38 Exhibit FT 1 to Toledo first affidavit, Vol B.20.1 page 40
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149.

150.

151.

152.

Subsequent to the Brazilian Courts’ approval, the Sobar assets were sold to Securinvest
and then by Securinvest to a Brazilian company named Turvo Participacoes Litda.
(“Turvo”).

Notwithstanding Rural Groups’ protestations that the Sobar transaction was not a sham
and had in fact been approved by the Brazilian Courts, Dr. Braga, having become
appointed as Trustee over the Petroforte Group, commenced the Revocation Action in
2006 and immediately obtained from the Court, a secured lien over the Sobar assets. This
lien was described by him to the Brazilian Court as needed to prevent risk of the
dissipation of those assets.

For reasons which still remain unexplained in these proceedings, despite having
commenced the Revocation Action, Dr. Braga commenced a new action by way of
bankruptcy proceedings against Securinvest itself. By this action he has sought to bring
all Securinvest assets (not only those which were Sobar related), into the Petroforte
bankruptcy. For these purposes, as [ understand it, Dr. Braga relied (and continues in the
course of ongoing appeals in Brazil to rely) upon the Brazilian legal theory of the
“common economic group”. This is that such a common group came into existence to
comprise Securinvest and Petroforte, because of the alleged collusion between Sabino
Rabello and Ari Natalino for the stripping away of the Sobar assets from the Petroforte
Group to the Rural Group using Rural Leasing, Securinvest and Turvo.

A pivotal point for the extension of the Petroforte Bankruptcy to the Rural Group

ultimately through Securinvest, was the fact that Sabino Rabello and Ari Natalino were
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156.

The Defendant’s liability is claimed to have arisen from subsequent events in this

jurisdiction after it started acting under the Braga Retainer. These are events to which I

now turn.

Chronology leading to the disclosure of the Plaintiffs’ confidential
information to Dr. Braga in the Cayman Islands (“the Cayman Disclosure”)

157.

158.

159.

160.

While the August 2007 Bankruptcy Order against Securinvest was obtained from Judge
Beethoven prior to the Braga Retainer (which arose later in April 2010), the Cayman
Disclosure and the claim against the Defendant relating to it, relates to the ultimate
rejection of Securinvest’s appeal in August 2011.7° The rejection of Securinvest’s appeal
is averred by the Plaintiffs’ to have been directly influenced by the Cayman Disclosure —
the disclosure of confidential information obtained by Dr. Braga in this jurisdiction,
acting through the Defendant.

The procedural chronology, in brief, was as follows.

Securinvest had appealed against Judge Beethoven’s August 2007 Bankruptcy Order to
the Tribunal de Justicia de Sao Paulo (“the TJISP”’) but on 30 September 2008, the TISP
affirmed the Judge’s Order’®. In his judgment on behalf of the TISP it was Judge Akel
who, for the first time, made reference to a common economic group having come to
comprise Petroforte and the Rural Group.

In his earlier judgment issued on 24 August 2007, Judge Beethoven had however, made
very damning conclusions against Securinvest and the wider Rural Group. It is important
for present purposes to record aspects of this Judgment here because an important

element of the Defendant’s causation defence, is that the crucial conclusions reached by

73 By the Superior Tribunal de Justicia (the “STJ”), the highest appellate court for non-constitutional questions of federal law and
about which more below.
6 The TISP’s Order per Judge Elliot Akel, being filed on the 16 October 2008: see Exhibit FT3 (op cit) Vol B Tab 3.2.
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herein, and that all useful documents be placed at the disposal of the
Central Bank at its simple request.

Based on these facts, as a guarantee to the estate’s creditors, I ORDER
SEIZURE of all assets listed on pages 22 and 23 of these case papers
[Sobar as well as the other Securinvest assets mentioned above] in view of
the mixing of the relations and assets now inferred. The case papers
demonstrate the fraud, the perversion of the corporate object and the bad
faith of those involved. Hence it is appropriate, as a preliminary, to
disregard the legal personality of all these associated companies, and to
extend to them the bankruptcy of the Petroforte Group, in view of the
embezzlement of assets and the erosion of capital which the financial
group promoted, in collusion with Mr. ARI NATALINO. The management
of Rural Group were included in this aspect. In light of the Consumer
Defence and Civil Codes, the personal assets of the defrauders are liable
for the company’s debts, given the willful misconduct identified above.

1 therefore rule that the effects of the bankruptcy shall be extended to all
the companies listed on page 02, and that the usual procedure shall be
Jfollowed.

1 order that an on-line stop be placed on all accounts of the companies
and persons involved, the amount of which shall be as stated on page 40.

I order the appointment of Mr. ALEXANDRE CURY DE REZENDE, a
person trusted by this court, as MANAGER of the company SOBAR
S.A....The commission requested shall be issued for that purposes. The
Military Police shall take action for the requested purposes. The brief
shall be carried out by the Administrator in Bankruptcy, and the manager
shall lend support and write a report of the proceedings and of the
measures taken... ANAC is to take action to ground the aircrafi”.

162. A number of arguments were raised on behalf of the Plaintiffs in relation to this
Judgment of Judge Beethoven. First, it is said that its real rationale was the finding that
the Sobar Transaction was a “flagrant sham” and that it was on that basis the Judge
decided to “disregard the legal personality of these associated companies and extend to

them the bankruptcy of the Petroforte Group”. Further, that nowhere did the Judge

77 The National Civil Aviation Agency of Brazil
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165.

166.

167.

168.

169.

170.

proved that Katia Rabello is (and always has been, with her father or individually) the
UBO of Securinvest.

This is a criticism which was maintained in the Plaintiffs’ pleadings in respect of the
Brazilian judgments, including the TISP’s Judgment of 30 September 2008, all the way
up to the final decision of the STJ in August 2011. The Plaintiffs also emphasizes that
the final STJ decision (to be considered below), itself followed after Dr. Braga’s
obtaining of the Cayman Disclosure and so must have been influenced by it.

The Plaintiffs aver that in this way, the Cayman Disclosure was pivotal in the erroneous
finding of common economic group being ultimately upheld. They say that although
Judge Beethoven had already made his Judgment before the Cayman Disclosure was
obtained, the ultimate outcome before the STJ was undoubtedly influenced by the
Cayman Disclosure.

There is no dispute that the STJ certainly had access to the Cayman Disclosure.

This criticism that the common economic group theory was misapplied by the Brazilian
courts is strongly rejected by the Defendant through Mr. Simpson. He characterizes it as
an impermissible collateral attack upon the judgments of the Brazilian courts, judgments
to which he argued, this Court is, by principles of comity, obliged to defer and respect.
An important consideration of this duty of comity insists Mr. Simpson, is the fact that the
STJ, as the final appellate Court, was bound by the findings of fact by the Courts below
and that both Judge Beethoven and the TJSP had concluded that the factual basis for the
extension of the Petroforte Bankruptcy over Securinvest was proven.

Faced with these arguments and when pressed by this Court during the latter days of the

hearing, Mr. Akiwumi sought to explain that no criticism of the Brazilian judgments
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closely examined below) that he should be allowed to come to the Cayman Islands to
investigate further into the UBO of Securinvest, through Arnage and Brooklands.
182.  The STJ gave directions to allow him to do so and this was how he came to engage the

Defendant to act for him in this jurisdiction.

Katia Rabello’s reasons for lying to the STJ.

183.  This Court insisted upon an explanation from Katia Rabello of her reasons for devising
the Costa Rica Structure. In response, she filed her third witness statement in these
proceedings®®. The creation of the Costa Rican structure to obscure her status as the
owner of Arnage and Brooklands and so, as the UBO of Securinvest as well, she
contends before this Court, was not intended to defraud Petroforte’s creditors by
misleading the STJ over the existence of the “common economic group” issue. Instead,
she contends that it was meant only to prevent the wholesale confiscation of all
Securinvest assets (wider than just Sobar) and even greater harm to the Rabellos’
interests - harm which she correctly anticipated would result from the public disclosure of
her status as UBO of Securinvest in Brazil.

184.  This is a contention which is sought to be explained on the basis also of her Brazilian
legal advice, which is that her status as UBO of Securinvest, far from showing any
commonality of ownership between the two Groups — Rural and Petroforte — rather
proved instead that there was no such commonality of ownership as it confirms that only
she, a Rabello and no Petroforte interest, owns Securinvest.

185.  If the Securinvest issue was the only concern, there would therefore have been she

asserts, no need to obscure her status as its UBO in the context of the STJ appeal. Her

8 December Hearing Bundle. Tab 1 (Red)
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186.

187.

188.

189.

status as UBO should have resulted in Securinvest being released from the Petroforte
bankruptcy. This, she argues, should therefore be taken by this Court as confirming that
her real objective was not to mislead the STJ or defraud Petroforte creditors but to
prevent the even more harmful consequences of the disclosure of her status as UBO of
Securinvest to the BCB and in the public domain in Brazil.

Especially in this regard, she invites this Court to consider that by the time of the STJ
hearing, the BCB had also embarked upon its own investigation into Banco Rural’s
involvement in the allegedly fraudulent Sobar transaction, as prompted by Judge
Beethoven’s Judgment of 24 August 2007.

And so, not only was her family and herself at risk of losing Securinvest’s Sobar assets,
they were (and remain) also at risk of losing all of Securinvest’s other assets as well.
Further, that they have in fact lost Banco Rural itself which has been compulsorily
liquidated by the BCB following a run on the bank caused by the BCB’s investigation
having become public knowledge. All these events she avers, were triggered or
exacerbated by the Cayman Disclosure being deployed or publicized against her family in
Brazil.

The Costa Rican structure is therefore ultimately sought by her to be explained as
intended not to deceive the STJ in its determination of Securinvest’s appeal but to protect
Securinvest from the “confiscation” of its other and more valuable non-Sobar assets, by
Dr. Braga.

Her family she asserts, was willing to have the question of the Sobar Transaction
resolved in the Revocation Action and this was what would have happened had

Securinvest succeeded in its appeal to the STJ. Thus there was no intention to defraud the
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proceedings before this Court. Further, that this loss of opportunity arose from the
Defendant’s actions on behalf of Dr. Braga.

194.  The Defendant relies upon the fact that this Court after an inter partes hearing, approved
those parts of the disclosure which revealed the evidence of Katia Rabello’s status as
UBO of Securinvest.®® But that cannot in my view, be relied upon by the Defendant as an
answer to liability for the loss of opportunity for the Plaintiffs to have challenged the
applications for disclosure.

195. I explain my reasons for this conclusion at this juncture, as follows.

196.  First, it is notable, as discussed above, that other important aspects of the Cayman
disclosure were found by this Court to have been unjustified and went well beyond
disclosure of the UBO of Securinvest. Given all the other arguments that the Plaintiffs
would likely have been able to put before this Court, they may well therefore have
succeeded, either in preventing Dr. Braga’s deployment of their confidential information
in Brazil altogether or at least, in confining the use of it to the singular issue of the
identity of UBO, which was pivotal to Securinvest’s appeal then before the STJ.

197.  The former of those two propositions now finds support in the likelihood that Dr. Braga
would have been compelled to explain to this Court why, in the absence of risk of
dissipation of Sobar assets, he should not first have been required to prove his allegations
of fraud in the Revocation Action and in so doing, also compelled to answer to the
concerns over his and/or his advisors, apparent conflicts of interest. These were concerns
which could have led this Court at first instance, had they been revealed, to question the

bona fides of his applications especially for the Bankers Trust disclosure.

% Judgment delivered on 10 June 2011, formal Order 20 May 2011,
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appropriate to suspend, for the time being, the winding up order before
the harm caused to its business becomes irreversible.

However, this measure cannot continue indefinitely. The uncertainty that
hangs over this subject must be cleared up.

According to the information contained in this injunction application,
SECURINVEST is a company made up of two shareholders: ARNAGE
HOLDINGS LTD and BROOKLANDS HOLDINGS LTD. (both of which
are legal entities based in a foreign country). Documents have been
submitted within the proceedings which recount that neither of the two
foreign companies have among their shareholders any of the businesses or
individuals involved in Grupo Rural or Grupo Petroforte, according to the
information checked by the Sao Paulo Public Prosecution Service.

That information however, is not enough to clear up the doubts which
these proceedings throw up. SECURINVEST must not just limit itself to
saying who does not have a share in its capital. It is possible, for example,
that the businesses ARNAGE and BROOKLANDS have among their
shareholders other legal entities, and so indirectly it might be possible to
identify the two economic groups. Therefore, instead of saying who its
shareholders are not, SECURINVEST must indicate who actually has a
shareholding in its capital in order to eliminate the impasse over this
issue.

For these reasons, I hereby grant this interim injunction and suspend the
winding up order against SECURINVEST for a period of 15 (fifteen) days.
Within that time limit, the applicant must submit to the High Court of
Justice documents which specifically demonstrate who its shareholders
are, who the shareholders of the shareholders are, and so on. This must be
done in such a way that the corporate chain is unraveled and all the
individuals with a direct or indirect share in the company’s capital are
revealed.

After that information has been submitted, the matter must return for a
decision on whether to confirm or revoke the interim injunction hereby
granted.
Let the respondent be served so that it may submit a response within the
legal time limit.”

209. From the foregoing it is clear that the issue before the STJ was two-fold: (i) the identity

of the UBO of Securinvest and (ii) whether Securinvest should remain within the

Petroforte Bankruptcy by operation of the legal theory of common economic group.
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222.

obtained by way of the Norwich Pharmacal Orders. Essentially, the undertakings were
that the information not be used or disclosed by him outside of the Petroforte bankruptcy
proceedings.

Unfortunately, and perhaps inevitably given the entirely ex parte nature of the
proceedings, those undertakings proved not to have been sufficiently worded to have
prevented Dr. Braga from initiating or prompting the dissemination of the Cayman

Disclosure beyond the STJ, in Brazil.

The inter partes review by this Court leading to the May 2011 Judgment

223.

224,

225.

The insufficiency of the undertakings became a subject of concern for the Plaintiffs
when, on the inter partes basis long after Dr. Braga’s deployment of the Cayman
Disclosure in Brazil®, they sought a review of the Norwich Pharmacal Orders and the
Cayman Disclosure by this Court.

The unduly extensive nature of the Cayman Disclosure and its onward dissemination to
the BCB or acquiescence in it by Dr. Braga, were the subjects of deserved criticism by
the Plaintiffs and this Court in its May 2011 Judgment.

However, no finding of a contemptuous breach of his undertakings was made against Dr.
Braga, given the lack of clarity and specificity of the wording. The Court expressed its

concerns all the same, that the spirit of the undertaking had been violated by him,'®

Katia Rabello’s bankruptey

226.

Dr. Braga’s first port of call after obtaining the Cayman Disclosure was not the STJ but

Judge Beethoven’s First Instance Bankruptcy Court.

9 When for the first time, the Plaintiffs became aware of the Norwich Pharmacal Orders and Cayman Disclosure having been

obtained.

100 See Judgment of 20 May 2011 (extracted below) at para 265,
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esteemed JUSTICE NANCY ANDRIGHI, the greatest judge the
JUDICIARY of this country can boast of; it disrespected the moral
grandeur of Justice Andrighi, who granted the PETROFORTE (sic)
GROUP an interlocutory injunction suspending the extension of the effects
of the Winding Up Order by way of an interim measure issued by that
Honourable Court- as is evidenced by the documents attached to the
application by the diligent Receiver, ALVES BRAGA

UBI GENTIUM SUMUS? As Cicero would say.

The key issue relating to the interlocutory order granted by the
aforementioned esteemed Justice lay in unraveling the link which the
shareholders in SECURINVEST had with the PETROFORTE
ECONOMIC INTEREST GROUP. To put another way, it is alleged that
the Court acted erroneously because, allegedly, no one from
SECURINVEST had any vrelationship with any company in the
LIQUIDATED GROUP'%

Thus, despite that initial astonishment, the documents attached, and
obtained from abroad by the Trustee, demonstrate that the order of the
brilliant Justice NANCY ANDRIGHI, Interlocutory Order [which require
SECURINVEST] to reveal

“...exactly who the shareholders are, who the shareholders
of the shareholders of the shareholders are and so forth...”

was responded to by SECURINVEST [by] FALSEHQOD- because,
according to documents from the [illegible] country [presumably Cayman
Islands], COSTA RICA, the shareholders in SECURINVEST are ARNAGE
HOLDINGS in the Cayman Islands — which has one shareholder,
DESAROLLO DE PROYECTOS S.A., with only one shareholder, by the
name of Jose Ignacio Jenkins Moreno — and Brooklands HOLDINGS, also
from the Cayman Islands — which has its shareholder the individual
Adriana Cordero Ehreberg.

It should be noted that the very clear order of the esteemed Justice revealed that
the information provided by SECURINVEST was to the effect that, from among
their shareholders, whether individuals or companies, neither ARNAGE
HOLDINGS nor BROOKLAND HOLDINGS had shareholdings in Rural Group

103 It must be noted here that with the Brazilian legal theory framed in those terms, the Cayman Disclosure, in revealing the link
between Securinvest and Rural Group (through Katia Rabello), did not reveal that anyone from SECURINVEST had any
relationship with any company in the “LIQUIDATED GROUP™ (ie: Petroforte). This, Katia Rabello argues, was the mistaken
“common economic group” basis for the extension of the Petroforte bankruptcy to Securinvest. A different basis was however
apparently adopted here against Katia Rabello herself on Dr. Braga’s petition by reliance on Art 50 of the Brazilian Civil Code,
and so by disregarding her separate legal identity (and that of the other subjects) to treat them as liable for the debts of
Petroforte. This emerges more clearly from later passages in Judge Beethoven’s Judgment below. Despite this change of tact by
Dr. Braga deployed ex parte against her, Katia’ Rabello’s appeal to the TISP was refused. She appealed further to the STJ where
her appeal is yet to be concluded.
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or the PETROFORTE GROUP... and therein lies the core falsehood used to
deceive...

The attitude of SECURINVEST is incredible — a thousand times incredible. It is a
product and demonstration of the prurient times in which we live that the
Superior  Court and the meticulous Judge Rapparteur could be
FRAUDULENTLY DECEIVED. The rectitude and probity of the Reputable
Order were defiled by the action of SECURINVEST which touches on
LITIGATION IN BAD FAITH...in that way SECURINVEST gambled its defence
against an incontrovertible fact, distorting the documented truth after the Court
Order was made by creating [illegible] SHAREHOLDER COMPOSITION in
order to make believe that there was no connection between RURAL GROUP
and the PETROFORTE GROUP, something which was manifestly unfounded,
invented and deceitful and which showed disrespect for the Courts and the
esteemed Judge Rapporteur. SECURINVEST was oblivious of the fact that these
claims did not —nor could they — produce any returns from lies...

Even more incredible is the disrespect which SECURINVEST showed to the
Courts when it fraudulently altered the sharcholder composition of the
companies located in tax havens because the documents which the Trustee
obtained in Costa Rica, the Cayman Islands and the British Virgin Islands reveal
without shadow of doubt that the abovementioned shareholder composition was
created after the date when the brilliant Judge Rapporteur made the order
requiring clarification as to [ultimate beneficial ownership].

Thus it has been fully established that the ultimate beneficiary of
SECURINVEST always was and continues to be KATIA RABELLO...

To put it another way, at the time of this Court’s decision making
SECURINVEST liable for the debts of PETROFORTE in light of clear
connections which it has with the liquidated company, Katia was the
SECURINVEST shareholder — and FALSE INFORMATION has been supplied to
the SUPERIOR COURT OF JUSTICE, because as at 05.11.2009 an email was
sent (see page 155) stating that ARNAGE and BROOKLANDS had been
incorporated in 2000- it also stated that these companies form part of the
structure set up in order to enable Banco Rural to show a better financial
balance — so SECURINVEST was set up to in order “to clean up Banco Rural’s
balance sheet "% ...

Similarly, it is not possible to say that the owners of SECURINVEST had no
relationship with the liquidated company. The dismissal of the director in the
Cayman Islands by Katia Rabello and his replacement by the Equity Trust
[illegible] intention of misleading JUSTICE NANCY ANDRIGHI. This was

104 1t is unclear why, in light of this earlier admission by email on 05.11.2009, it was nonetheless alleged by Dr. Braga (and
accepted by Judge Beethoven) that the connection between SECURINVEST and Rural Group (through Katia Rabello) was
sought to be hidden from the Brazilian Courts.
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240.

241.

242.

243,

244.

245.

Katia Rabello would have been (and might yet be) !'* released from the Petroforte
bankruptcy if Securinvest itself had been (or is ultimately) released.

In other words, that no loss was caused which would not have been caused once her
status as UBO became known to the Brazilian courts.

But this is hardly an effective response, given that, even if the Defendant is correct in this
supposition, the fiscal harm which will have been caused in the meantime to her interests
will be undeniably significant. This fiscal harm would have occurred over many years of
litigation, arising from legal costs, as well as the restraint and alienation of her assets.
Regard must also be paid to the adverse intervention by the BCB upon Banco Rural,
alleged by Katia Rabello to have been also caused by the Cayman Disclosure.
Regrettably, also now to be factored in, and as is also now apparent from hindsight, Dr.
Braga’s representations to this Court that there was a risk of dissipation of assets as a
basis also for the gagging orders and rapid ex parte disclosure, were not true.

This is confirmed, as shown above from Judge Beethoven’s Judgment of 28 October
2010, by the earlier appointment of the manager/receiver over all Securinvest assets.

And so, by hindsight, it is also now apparent that Dr. Braga’s real season for wanting to
shut the Plaintiffs out of the Cayman Proceedings, was to steal a march on those, beyond
Securinvest itself, against whom he intended to extend the Petroforte bankruptcy and in
so doing, seize their assets.

Had this Court not been misled in relation to the need for secrecy and urgency, again it is
highly probable that it would not have proceeded on the entirely ex parte basis, nor

granted the Norwich Pharmacal Orders in the terms that it did.

13 Referring her to Katia Rabello’s appeal which is still to be finally resolved by the STJ.
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259.

260.

261.

262.

innocently “mixed-up” in those allegations by their arrangements with the

Applicants  which enabled the impugned transactions to remain

concealed. "' ?

Katia Rabello’s inability, for want of notice, to have addressed this issue of fraud in the
first instance before this Court (and consequently it seems, to address it proactively as it
remained to be resolved in the Revocation Action or in any other forum) in her own
defence, is another important aspect of the loss of opportunity of which Katia Rabello
now complains and which goes properly in my judgment, to the issue both of the
Defendant’s breaches of duty as well as to their consequences. These are issues to be
more closely examined below.

Here I can conclude that had Katia Rabello been given the opportunity to address this
Court on these matters, it is highly probable that, at the very least, clear and strict orders
would have been made to preclude Dr. Braga’s deployment of the Cayman Disclosure
against her personally in the Petroforte Bankruptcy, or its disclosure to the BCB to be
deployed against Banco Rural — matters which went well beyond the mandate given to
Dr. Braga by the STJ.

It is safe to arrive at that conclusion now precisely because neither of those uses of the
Cayman Disclosure was either contemplated or expressly allowed by the Norwich
Pharmacal Orders.

For completeness, I will also examine the third, fourth and fifth aspects of the Plaintiffs’
complaints to this Court at the time of the inter partes review:

2. Dr. Braga’s alleged breach of the express undertakings given to this Court
upon the grant of the CR(P)L orders for disclosure of the confidential
information belonging to Arnage and Brooklands and so relating to or

115 See also [131] where the analysis proceeded expressly on the basis that the allegations of fraud were as yet unproven but
nonetheless sufficed for the grant of Norwich Pharmacal relief.
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280.

281.

282.

283.

284.

285.

286.

287.

A different conclusion is reached however, on the more likely analysis that the STJ
would have released Securinvest from the Petroforte Bankruptcy but for the Cayman
Disclosure, especially the disclosure of Katia Rabello’s status as UBO.

It is therefore important that [ here lay down yet another marker.

It is that the question whether the STJ relied upon the Cayman Disclosure, and if so to
what extent, for the dismissal of Securinvest’s appeal; remains a disputed question of fact
which was not given to determination by me on the basis of this application for summary
judgment on liability.

Rather, it is a factual dispute which in my view did not have to be resolved now in order
to establish liability for breach of duty. However, it still properly remains to be examined
and resolved as a question of causation of loss at the next stage.

[t is a question which will need to be answered in that context but only if Katia Rabello
can show that Securinvest would have been released from the Petroforte Bankruptcy had
it not been for the Cayman Disclosure.

This will be a difficult hurdle for her to overcome when it is recognized that she was
herself under a legal (one might even say moral) obligation to disclose the truth about her
status as UBO to the STI and that status was (on correct prima facie analysis in my
view), the ultimate reason for the STJ’s refusal of Securinvest’s appeal.

As already mentioned above, it is also in this respect that Mr. Simpson invokes the ex
turpi causa defence. It goes to the effect that Katia Rabello’s case depends upon her
having been entitled to mislead the STJ by her lie.

Otherwise, she would be required to accept that the extension of the Petroforte

Bankruptcy to Securinvest (and he also contends ultimately to herself) was the result of
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10.

11

12.

Judicial Administrator over the Bankruptcy Estate of Petroforte ...in
obtaining extensive disclosure of confidential information relating to the
Plaintiffs through the Ex-Parte Norwich Pharmacal Proceedings.

The Norwich Pharmacal Proceedings expressly sought very broad
disclosure of documents. At all material times, the Defendant knew that
Banco Rural and Rural Leasing were directly and/or indirectly owned and
controlled by the Rabello family (including Ms. Katia Rabello) and that
the material sought was both confidential and sensitive and that the
Rabello family would not want such information to be disclosed to the
Brazilian authorities which could cause great damage to the Plaintiffs.

The disclosure obtained by the Defendant on behalf of Dr. Braga included
numerous confidential documents relating to the Defendant’s former
clients, Arnage, Brooklands and Mr. Sabino Rabello, including both
confidential documents created by the Defendant and work product
produced by the Defendant on behalf of those clients.

The disclosure also contained numerous confidential documents relating
to the Defendant’s then existing clients, Ms. Katia Rabello and My.
Fernando Toledo.

Furthermore, the disclosure contained numerous confidential documents
relating to the ownmership and commercial operations of TLB and
demonstrating commercial connections between TLB and the Rabello
family in circumstances where the Defendant was, at the same time,

expressly engaged by, inter alia, Ms. Katia Rabello in connection with
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13.

14.

15.

Brazilian criminal proceedings concerning the alleged joint ownership of

TLB and Banco Rural by the Rabello family.

In summary, the Defendant not only acted against its own former and

existing clients’ interests, it also acted against its existing clients’ interests

in circumstances where it was simultaneously expressly engaged to seek to

protect such confidential information from disclosure to the Brazilian

authorities by reason of the great damage which could be caused to the

Plaintiffs and the Rabello family by ... such disclosure.

Such actions were in serious and flagrant breach of the Defendant’s

Sfiduciary, contractual and tortious duties to the Plaintiffs and were also a

gross breach of confidence.

The consequences of the Defendant’s breaches have been catastrophic for

the Plaintiffs. The disclosure of confidential documents relating to the

Plaintiffs has in turn led to multiple legal proceedings in various

countries, a BCB investigation and extremely harmful publicity in Brazil.

In turn, this has:-

(i) severely impaired confidence in the value of Banco Rural, having a
devastating impact upon its operations, and has ultimately led to
Banco Rural beirgg taken over by the BCB and being placed into
compulsory liquidation; and

(ii) resulted in Ms. Katia Rabello’s assets being frozen in the

Petroforte bankruptcy in Brazil,
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306. This principle is illustrated by the conclusion reached by the Court of Appeal for England
and Wales in Johnson v Gore Wood.'>® There the issue was whether it was an abuse of
process to claim that solicitors engaged by a company and who were alleged to have
breached their duty of care by giving negligent advice to the company, also had breached
a similar duty of care owed to its controlling shareholders (the Plaintiffs). Ward LJ,
giving the judgment of the Court, approved the reasoning of Staughton J (as he then was),
where he had decided on a similar issue in favour of the client and against the solicitors
in R P Howard Ltd v Woodman Matthews &Co (a firm):'>

“..arguments of a very similar nature prevailed in the judgment of
Staughton J in ... Howard Matthews ... where the solicitor knew that the
company was a family company effectively run by Mr. Witchell from whom
they received instructions. He held at p 1214: “In my judgment in the
circumstances of this case, Mr. Witchell as well as the company was the
client of Mr. Mason. That seems to me to reflect the reality of the
situation. Mr. Mason knew that Mr. Witchell ...was the company. He
probably knew that Mr. Witchell derived his livelihood and some profit
from the company, and was vitally concerned in its well-being. Mr.
Witchell had first been his personal friend, and had come to him in
connection with other matters for legal advice, both as the representative
of the company and in a personal capacity. When Mr. Witchell sought his
advice on ... [a matter concerning the company] Mr. Mason owed a
contractual duty of care both to the company and Mr. Witchell.”

Nor, in my view, should it matter in principle, where a fiduciary duty is
engendered by a contractual relationship, whether the client has entered
into a direct contractual relationship with the fiduciary or through an
agent or, in the case of a corporate client, through the use of a nominee
company,..”’

307. Another fundamental issue in Johnson v Gore Wood was whether Mr. Johnson should

have been allowed to bring claims for losses in his personal capacity as shareholder

which were not merely reflective of the losses claimed by his company (which latter

13611999] BCC 474, at 485.... The case went further on appeal to the House of Lords where the arguments proceeded on the
assumption that the duty of care{ found by the Court of Appeal on the strike out application to have been arguable), could be
established: [2002] 2 A.C. 1 at p32 C-G (per Lord Bingham) and at p4l E-G (per Lord Goff).

57719831 QB 117
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335.

336.

337.

338.

339.

As [ understand his case, the Defendant argues for the expiry of all but one of the many
retainers, viz: the 2000 Note Purchase Retainer. And so, in relation to the TLB Retainer
in late 1984 (by which TLB was established in 1985), the Arnage and Brooklands
Retainer (other than for the Note Purchase Transaction in 2000), the May 2006 Retainer
(re the shareholder certification in respect of EFHL and TLB to the BCB), the May 2007
Retainer (re the further BCB investigation aided by CIMA) — that, if they existed, that
they had all expired and that the Defendant owed no ongoing duties or obligations in
relation to them.

Moreover, the Defendant also denies that there was a “general retainer” on the ongoing
basis, to act for the Rabello family.

However, as regards the one exception — the August 2009 Retainer — the arguments
centered around not strictly its expiry but whether it covered only EFHL and/or Mr.
Toledo, rather than more widely, the “Brazilian Defendants”.

In light of my conclusions above that the August 2009 Retainer obviously covered all
those persons known to the Defendant to have been in jeopardy in Brazil, especially
Katia Rabello and Fernando Toledo (who was also named), and that it continued until
well after the Braga Retainer; it must also be concluded that the Defendant placed itself
into an irreconcilable conflict of duty and interest when it accepted the Braga Retainer. In
so doing, as the case law explains, the Defendant acted in breach of its duties owed to
Katia Rabello and Fernando Toledo.

In light of the case law, it is also clear that the Defendant remained throughout under a
continuing duty of trust and confidence (in respect of all retainers) not to disclose - nor

take steps contrary to its client’s interests to disclose — their confidential information.
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343.

344,

345.

The Defendant’s proposition — that it must be excused from liability for its own breaches
of duty because some other attorney not owing those duties would have achieved the
same results for Dr. Braga — is in my view, untenable.

Nonetheless, I consider that I should record the reasons for my conclusions on this issue,
as well.

First, the Defendant in running this argument also proposes that the effects of the
Cayman Disclosure should be considered under two separate heads: the Norwich
Pharmacal Disclosure and the Bankers Trust Disclosure. Thus, as the Norwich
Pharmacal Order — to the extent it allowed the disclosure of Katia Rabello’s status as
UBO of Securinvest, was upheld by this Court — the actions of the Defendant could be
separated from its actions in obtaining the unwarranted Bankers Trust disclosure, for the
purposes of assessing what a “reasonably competent hypothetical attorney’ would have
done. And, that as it was arguably the disclosure of the UBO status that resulted in the
losses complained of by Katia Rabello, the Defendant should be excused because any
other competent attorney would have inevitably obtained that disclosure.

The difficulty for the Defendant in running this argument is that the Plaintiffs are not
suing any other attorneys. They sue the Defendant, the firm that had the conflict of
interest and which should never have acted against the Plaintiffs, its existing and former
clients, in the circumstances which it did. The basis of the claim is the breach by the

Defendant of the duties which it, not some other hypothetical set of attorneys, owed.
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346.

347.

348.

349.

The strictness with which breaches of fiduciary duty by attorneys acting in conflict of
interest is regarded by the courts, is illustrated by the House of Lords decision in Hilton v
Barker Booth & Eastwood™*

In that case, the solicitors had acted for two clients in a commercial transaction in a
situation of conflict. They had failed to reveal to client A the fact, of which they were
aware because they had acted for him, that Client B had convictions for dishonesty, was
an undischarged bankrupt and so was unlikely to fulfill his end of the commercial
transaction; as he in fact failed to do. His failure resulted in significant financial harm to
client A, who sued the solicitors for breach of duty. The trial judge found for the claimant
client A but awarded only nominal damages on the basis of what another (hypothetical)
solicitor would have done, concluding that if other reasonably competent solicitors had
acted the claimant would not have been told about client B’s criminal convictions and
dubious past (and hence would have proceeded with the transaction in any event).
However, the House of Lords looked at what the defendant solicitors should have done
(ie: not act in the position of conflict of interest) and found that once they proceeded, they
should have disclosed client B’s convictions and dubious history (even if that meant they
would have been liable to suit by him) and declared that substantial damages for client A
should be assessed on that basis.

Secondly, the Defendant’s proposition is unsupported when one considers how a
reasonably competent attorney would have been required to meet his or her obligations to
the Court and to those persons (the Plaintifts) who were properly entitled to notice of the

applications for disclosure of their confidential information. The test to be applied being

154 [2005] 1 W.L.R. 567.
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350.

351.

“what the reasonably competent practitioner would do having vegard to the standards

normally adopted in his profession'>”,

I have already considered this issue above in the context of examining the Plaintiffs’ loss

of opportunity. Here, [ think it will suffice therefore, if I simply set out what I consider to

be the factors, correctly identified by Counsel for the Plaintiffs, which might well have
led to a different outcome had another “reasonably competent” attorney been engaged by

Dr. Braga to act against the interests of the Plaintiffs.

Having regard to the nature of the duties of full and frank disclosure when making an ex

parte application of the Norwich Pharmacal kind, (to be measured also against the duty to

give notice as explained by the Privy Council in Olint’3%) it is highly probable that
another competent attorney would have ascertained and would have disclosed that:

(a) Dr. Braga did not have authority to bring the breadth of claims which he brought
for disclosure of the Plaintiffs’ affairs in Cayman. This is also shown as
discussed above by reference to the May 2011 Judgment and the Order then made
for the retrieval of the Bankers’ Trust type of disclosure. The unwarranted
disclosure as shown by Schedule 4 of the Norwich Pharmacal Orders, went so far
as to identify 34 allegedly “related entities and individuals” and covered “all”
documents relating to Arnage and Brooklands and those 34 other entities and
individuals. That breadth of disclosure went far beyond what was necessary to

identify Katia Rabello as the UBO of Securinvest through her connection to

Arage and Brooklands.

155 Midland Bank v Hett, Stubbs Kemp [1979] Ch 384, approved by the Court of Appeal in Martin Boston Co v Roberts [1996]
I P.N.L.R. 45 at 50., and as discussed in Jackson & Powell op cit, para 11-086
156 Above.
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356.

357.

358.

need for urgency and gagging orders which were, in retrospect, clearly unjustified. See
again, the analysis above from the May 2011 Judgment, reflecting on the consequential
loss of opportunity.

No hypothetical reasonably competent attorney can be assumed to have been willing to
act in an abuse of the process of the Court, and certainly not without full and frank
disclosure being made. It is probable that had such disclosure been made, the Norwich
Pharmacal applications would have been stayed for being champertous (see Grovewood
Holdings Plc v James Capel & Co Ltd [1995] Ch 80) or until, at the very least, the
Plaintiffs had been given the opportunity to respond, that loss of opportunity about which
they now complain and are found to have suffered.

Finally, on this issue, I considered that if this Court were to accept the Defendant’s
proposition, the fiduciary duties which the Defendant plainly owed to the Plaintiffs would
be deprived of any content. It would mean that no duty of loyalty at all would effectively
be owed to clients (especially to clients who might most need protection). The fact that
documents which should never have been disclosed contain information potentially
damaging to the client, may not be regarded as meaning that a client should lose its right
to argue that the information was confidential and should never have been disclosed in
the first place.

I am satisfied from the foregoing examination of the Plaintiffs’ case, that the Defendant
did owe to each Plaintiff respectively, the contractual and fiduciary duties of care,

confidence and loyalty and that these duties were breached by the Defendant.
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359.

The breach is for present purposes proven, not just by the obtaining and disclosure of the
Cayman Disclosure, but also by enabling or facilitating its adverse use against the

Plaintiffs, in the circumstances to be further examined below.

The Defence: No Causation of loss

360.

361.

362.

The Defendant’s response to the allegations of causation of loss has been various and
complex. They have argued variously that the Cayman Disclosure had no character of
confidentiality. This argument as I understood it, was a restatement of their “no
confidence in inequity” point, which they latterly abandoned.

They also argued that it was only the Norwich Pharmacal Disclosure — that which was
obtained by dint of the first Order from Equity Trust- that caused the Plaintiffs’ (in
particular Katia Rabello’s) losses. And, that in event, as she was obliged in any event, to
disclose the crucial fact that she was the UBO of Securinvest, that crucial element of the
Norwich Pharmacal Disclosure could, for that reason also, have had no quality of
confidentiality. This argument, linked to the argument that any other attorney would have
obtained this disclosure, means that the Defendant should be excused from having
obtained the disclosure.

Further, that the damage was done by the Norwich Pharmacal Disclosure and this was
inevitable. Moreover, as Katia Rabello was under a legal obligation to disclose her UBO
status to the STJ and maintains'? that had she done so, Securinvest (and by association
herself) ought to have and would have been released from the Petroforte bankruptcy, the
losses were caused not by the Defendant’s actions on behalf of Dr. Braga but by Katia

Rabello’s lie.

180 Tn her explanatory 3™ Witness Statement to be considered fully below.
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363.

364.

365.

366.

This argument is encapsulated in the Defendant’s written submissions'¢'as follows:

“The Plaintiff’s case, as set out in Mr. Macaulay'’s eighth affidavit and
Ms. Rabello’s third witness statement, is that if Ms. Rabello had told the
truth to the STJ then Securinvest would have been released from the
bankruptcy.'%On that basis the answer to the case is very simple — the
Plaintiffs’ losses were caused by Ms. Rabello’s lie. If Ms. Rabello had told
the truth then Securinvest would have been released from the bankruptcy
and Ms. Rabello’s assets would never have been incorporated in it.
Further Dr. Braga, who came to Cayman specifically to ascertain the
UBO of Arnage and Brooklands, would not have done so. Thus there
would have been no Cayman Disclosure. It is important to note that this
causation point does not turn either on the fact that it is a lie, or on the
motivation for that lie. It turns on the fact that it is Ms. Rabello’s own
actions which have caused the loss”.

This in other words, is a defence that whatever breaches the Defendant may have
committed, there was a break in the chain of causation of loss when Katia Rabello’s lie
was revealed resulting in the STJ’s final dismissal of Securinvest’s appeal®. Plausible
though this argument might at first appear, there are two clear and telling responses from
the Plaintiffs.

First, this argument of the Defendant goes only to the question of what was Katia
Rabello’s duty of disclosure to the STJ and her failure to fulfill that duty. The argument
does not address the case against the Defendant in relation to the loss of opportunity to
appear before this Court at First Instance and to have prevented the wider abuse, beyond
the STI, of the Cayman Disclosure in Brazil against Katia Rabello and Fernando Toledo
and the consequences arising from that wider abuse.

In other words, this argument of the Defendant on causation can be relevant, if at all, only

to the loss of Securinvest’s assets as that was the issue affected by the duty of disclosure

16! For this hearing Listed for 3-14 December 2018, Composite Submissions Bundle Tab 2 paragraphs 147-151.

162 December 2018 Hearing Bundle Tab 1.5 [10] and Tab 2.3 [9].

163 The argument was similarly presented on 3 March 2016: “/t doesn’t matter whether the actions of the relevant party were
dishonest or fraudulent. What matters is whether it broke the chain of causation. So, it wraps up into the causation point” See
transcript at Vol J.2 Tab 3 pages 356-357.
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370.

371.

It is already established that the assessment of quantum will proceed on the basis of my
conclusion that the Cayman Disclosure was, indeed, the cause of losses to be
quantified!®S.

For the present purposes of summary judgment on liability, I will set out briefly below,

how it is that I find the Cayman Disclosure to have had that consequence.

Adverse use of the Cavman Disclosure

372.

373.

The Cayman Disclosure (the confidential nature of which is undeniable and is described

in paragraphs 73- 88 of the Reply to the Defence)'®’

related not only to Sabino Rabello

and Katia Rabello’s ultimate beneficial ownership of Arnage and Brooklands but also

contained numerous other documents including:

(a) Documents expressly naming Sabino Rabello, Katia Rabello and Fernando
Toledo.

(b) Documents relating to the Note Purchase Transaction (including the Defendant’s
own work product).

(c) Documents concerning both TLB and the Rabello family (the Trade Link Bank
documents) which were directly relevant to both the May 2007 and the August
2009 Retainers.

(d) Documents relating to Fernando Toledo’s personal and business affairs connected
to EFHL and TLB.

The Cayman Disclosure has been heavily relied upon by Dr. Braga in proceedings in

Brazil, the United States, the BVI and Belize, contrary to the Plaintiffs’ interests.

166 It was also accepted in the dugust 2016 Judgment, that all of the Cayman Disclosure was available to the Brazilian Courts
and would have influenced the outcomes before them:.
167 Under the heading “The Disclosure of Documents and Information”
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The fourth element for summary judgment: proof of causation of “some” loss

390.

391.

392.

393.

As already mentioned, even at this summary judgment stage, the Plaintiffs must establish
beyond argument, that some loss was caused by the Defendants’ breaches of duty. And
given the size of the claim, this must be significant in amount. If the Plaintiffs can at this
stage establish only some de minimis amount, it would, in my view, be an abuse of the
process of the Court to allow this action to proceed any further. This must be correct,
although the Plaintiffs may not yet be in possession of all material that would be relevant
to their pleading out of the issues on causation and loss.

I do not understand the Plaintiffs to disagree.

Instead what they assert through Mr. Akiwumi, (also as already mentioned), is that they
can indeed show at this stage that significant losses were unarguably incurred both in
terms of legal costs and damages and that they are therefore entitled to summary
judgment on liability now, with the larger proof of quantum to be established later at the
assessment of quantum.

The authority cited for this proposition is Lunnun v Singh and others'®’, a decision of
the Court of Appeal of England and Wales. In that case it was held that the fact that
default judgment had been entered in favour of the plaintiff for damage to his property
caused by water leakages from the defendant’s adjacent property, did not absolve the
plaintiff from having to prove causation of loss and quantum in respect of each individual

head of loss.

1871999 WL 477360
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398.

399.

400.

401.

402.

the beneficiaries or persons to whom the fiduciary duty is owed suffered
any loss by the impugned transaction is altogether irrelevant.”

And by the Privy Council in Tang Man Sit v Capacious Investments, per Lord Russell,

as follows'*?

“Faced with alternative and inconsistent remedies, the plaintiff must
choose or elect between them. He cannot have both. The basic principles
governing when a plaintiff must make his choice is simple and clear. He is
required to choose when but not before judgment is given in his favour
and the judge is asked to make orders against the defendant. A plaintiff
is not required to make his choice when he launches proceedings. He may
claim one remedy initially and then by amendment claim another. He may
claim both remedies but he must make up his mind when judgment is
being entered against the defendant.” [Emphasis added.]

It is accepted that the Plaintiffs must elect between remedies but the Defendant, through
Mr. Simpson, argued that they were bound to do so before obtaining summary judgment
on liability.

Having regard to the dictum above from the Privy Council, this argument is plainly
wrong.

The Defendant proffered an account of the “profits” by way of fees earned from the
Braga Retainer, for which it says it could only possibly be found accountable. This was
done through the affidavit of Neil Sherlock, its Chief Financial Officer. He averred that
USD362,117.50 was the amount earned.

Notwithstanding that the Plaintiffs maintained that they were not obliged to elect until
“when judgment is being entered against the Defendant” in keeping with the Privy

Council’s dictum, [ was told by Mr. Akiwumi that one of the Plaintiffs, EFHL, upon

judgment being entered, would elect for an account of profits from the Defendant. The

192 11996] 1 AC 514.
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433.

might have been paid, are matters for proof at the assessment hearing, along with other
matters for quantification of loss or damage.

This is of course, without prejudice to any proper application the Plaintiffs might make
for an interim payment on the basis that some quantifiable loss can now be shown beyond

argument.

The Defendant’s strike-out application

(i) The ex turpi causa defence: Katia Rabello’s lie to the STJ

434.

435.

436.

437.

It is an inescapable conclusion that the presentation of the Costa Rican structure to the
STJ was — as Katia Rabello herself came to admit when pressed by this Court in these
proceedings for an explanation®'> — an artifice capable of misleading the STJ.

She maintains however, that there was no intention to deceive the STJ so as to defraud
the Petroforte estate. Her explanations must also therefore be again considered in the
context of her response to the ex turpi causa defence of the Defendant and this will be
done below.

The issue to be decided now therefore, is whether Katia Rabello’s lie to the STJ can be
invoked in this action by the Defendant, in support of its ex turpi causa defence, to the
extent of striking out the Plaintiffs’ claims because, in the manner contemplated by GCR
Order 18 r 19, it fails to disclose a reasonable cause of action or for being an abuse of the
process of the Court.

In this context — (as well as in the earlier context discussed above of her (and the other

Plaintiffs’) pleading of the loss of opportunity to limit the harmful deployment of the

215 In her Third Witness statement of 9 November 2018, December 2018 Hearing Bundle, Tab 1 (Red).
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456.

457.

458.

459.

Moreover, there are no allegations of illegality on the part of EFHL and Mr. Toledo.
Accordingly, to the extent that those Plaintiffs can show loss or damage caused by the
Cayman Disclosure, the Defendant may not argue that their claims are unsustainable or
an abuse of process.

Secondly, so far as Katia Rabello herself is concerned, she makes no admission of illegal
conduct nor has she been convicted of any in relation to the pivotal issue of the extension
of the Petroforte bankruptcy. Her transgression, at least from the point of view of Judge
Beethoven’s extension of the bankruptcy to her, appears to have been the fact of her
beneficial ownership of Securinvest and her lie to the STJ about that fact.

There is no reliance in her pleaded case, in order to claim loss against the Defendant,
upon any illegality as between herself and anyone (including the Defendant as the
counter-party for that matter). Her case is that the Defendant breached its duties and
obligations owed to her and that these breaches resulted in loss and damage, in turn the
result of court and regulatory actions in Brazil.

In no sense does she rely upon her own impugned conduct. As already mentioned, this is
in two respects. First her lie to the STJ. While she offers an explanation, she does not
suggest that her lie should be accepted as the truth by this Court in order to establish her
claims. Acknowledging that she lied to the STJ, she explains that she had no fraudulent
intent and no such intent could have prevailed in any event because the Sobar assets
claimed by Petroforte would not have been released to her even if she had succeeded in
Securinvest’s appeal. And so, in light of the proportionality exercise advised by Patel v
Mirza, it would be disproportionate to reject her claims against the Defendant on account

of her lie, which would result only in an unjustified windfall for the Defendant.
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462.

(1i1)

latter) and conversely, their denial would have upon the Plaintiffs. In the absence
of proven illegality on the part of Katia Rabello in particular (and hence Arnage
and Brooklands against whom the Defendant makes such assertions) it is difficult
to see how the public interests in the Cayman Islands (or in Brazil for that matter)
would be harmed by allowing the enforcement of her and Arnage’s and
Brooklands® claims.  Conversely, denying these claims would allow the
Defendant to escape from the consequences of its numerous and serious breaches
of duty owed to the Plaintiffs because, entirely separately, unproven allegations
by the Defendant itself of illegal conduct in Brazil have been made against one
(but not others) of the Plaintiffs;

whether the denial of the claims would be a proportionate response to the
(alleged) illegality. The Defendant has not sought to explain why denial of these
claims would be a proportionate response despite the apparent harm suffered by
the Plaintiffs. Let alone why denial of the claims would be proportionate to the
undermining of the public interests which also demand (and would be in this case
denied) the preservation and observance of the lawyer-client duties of
confidentiality, loyalty and trust. Moreover, given Katia Rabello’s explanation
for her lie to the STJ, why it would be a proportionate response to block her
claims entirely by way of strike out, instead of affording her a locus poenitentiae
(as discussed above), on the basis of her stated intention not to defraud the

Petroforte Estate of any of its assets.

Put shortly, the Defendant has failed to explain why the Plaintiffs’ claims, or any of them,

should be barred on the basis of the modern restatement of the illegality principle.
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480.

481.

482.

483.

484.

Simply put — despite the critical tenor of much of their pleadings and arguments — as the
Plaintiffs’ case does not depend upon this Court having to conclude in any way contrary
to the Brazilian judgments, there can be no finding of a collateral attack upon those
judgments. For that reason, say the Plaintiffs, the Defendant’s strike out application for
abuse of process must be dismissed.

There is, however, a further point of principle which has arisen and which I think should
be recognized, if only in passing.

The point arises because what is by no means clear from the case law, is the extent to
which the collateral attack principle may be invoked for the preclusion of an action which
seeks to challenge an earlier foreign judgment.

In light of my understanding of the Plaintiffs’ case as set out above, I do not need to
resolve this question raised by the Defendant as relating to the Plaintiffs’ pleadings vis-a-
vis the Brazilian judgments. In the absence of any collateral attack upon them, those
judgments will be relevant but only to the issue of causation in the context of the
assessment of loss or damages to come, and that exercise will in no manner involve a
scrutiny or criticism of the correctness of those Judgments.

Following therefore, is but a brief examination of the case law relating to the question of
collateral attack upon foreign judgments. This is for the sake of explaining why, in any
event, [ would not have considered it appropriate to strike out the Plaintiffs’ claims on

that basis.
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