










(ii) BDO's assertion that Ardent's position "is untenable, appears to be tactically motivated 

and would lead to a result that would be manifestly unfair" which again implied that the 

JO Ls were behaving improperly; and

(iii) the characterisation of Ardent's wish to have the section 97 leave determined as a 

preliminary issue as "tactical," "seeking to maintain the New York Proceedings for as long 

as possible" and deliberately "driving up the Plaintiffs' defence costs in the hope of 

achieving a commercial settlement." 7 

21. This last allegation, Ms Stanley says, was a remarkable assertion as she contends that it was BDO

which had adopted an attritional/scorched earth approach to the dispute and had sought to "drive

up costs" in the hope that the JOLs would run out of money and be forced to do a deal on terms

which involved BDO paying nothing or next to nothing to settle Ardent's multi-million dollar

claims.

22. Ms Stanley submits that BDO, in its assertions that Ardent had adopted an "irreconcilable and

unreasonable (indeed, untenable) position," employed hyperbolic language and made accusations

which were entirely unjustified, particularly where the Court had found that Ardent's position was

correct.

23. Ms Stanley draws the Court's attention to what she says was a baseless allegation of misconduct

made against the JOLs and those advising them, that they did not fulfill their duty of candour

when seeking sanction from the Grand Court to commence the New York Proceedings. She also

deprecated what she characterised as ad hominem attacks made against Counsel for advising the

JOLs that the grant of section 97 leave not be agreed, contrary to their advice in different

circumstances to another insolvent company which had done so.

24. Ms Stanley submits that unsubstantiated allegations of professional misconduct against officers

of the Court have no place in litigation, and the Court should express, in no uncertain terms, its

disapproval of such tactics by awarding indemnity costs against BDO.

25. Ms Stanley also contends that BDO's application was brought with the collateral purpose or 

ulterior motive of seeking to stifle Ardent's claims by causing Ardent's estate to incur costs so it

would no longer be able to sustain the actions it had brought against BDO.

26. This, she submits, is evidenced by BDO's repeated threats that it would seek indemnity costs from

Ardent, that BDO sought to drag Ardent into extended correspondence regarding minor issues

which it promptly abandoned, solely for the purpose of driving up costs, and maintaining

arguments it knew to be hopeless up to and throughout the hearing, so as to force Ardent to

continue to respond to them. She also relies on the fact that BDO resisted Ardent's application for

7 Paras 47 and 48
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